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UNITED STATES COURT OF APPEALS, 

For the second circuit. 

_ - — _ — — 

Stuart D. Wechsler, on behalf of himself and all 
others similarly situated, 

Plaintiff-Appellant-Apipellee , 
against 

Southeastern Properties, Inc., 

Defendant-Appellee-Appellant, 
monarch Funding corp., Anthony j. deMatteo, william l. 
Manning, James henry, Ronald ullenberg, David l. 
Boyd, h. t. braddock, George e. mcGee, hi and 

CHALMERS K. SMITH and HENRY, MCCORD, FORRESTER & 

Richardson, Edith cooper and Schneider & baratta. 

Defendants . 

----- ^ 
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AMENDED COMPLAINT - CLASS ACTION. 

UNITED STATES DISTRICT COURT, 
SOUTHERN District of new York. 


---- 

STUART D. WECHSLER, on behalf of himself and all 


others similarly situated, 


Plaintiff, 


againat 

SOUTHEASTERN PROPERTIES, Inc., MONARCH FUNDING CORP., 

Anthony j. dematteo, william l. manning, James 
Henry, Ronald Ullenberg, David l. boyd, h. t. 
braddock, George e. mcGee, hi and Chalmers k. 
Smith and Henry mccord, Forrester & Richardson, 
Edith cooper and Schneider & baratta. 


De fendante . 

- - - --X 


Plaintiff by his attorneys, Shatzkin & Cooper, com 
plaining of the defendants on behalf of himself and all 
other purchasers of Southeastern Properties, Inc. 
("Southeastern") common stock, similarly situated, 
alleges upon information and belief, except as to Para¬ 
graph 4, which plaintiff alleges upon knowledge. 
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AMENDED CX)MPLAINT - CLASS ACTION 
Juriediation . 

1. This action arises linder Sections 11, 12(2) emd 
17(a) of the Securities Act of 1933, as amended ("Securi¬ 
ties Act"), Sections 10(b) and 27 of the Securities Ex¬ 
change Act of 1934, as amended ("Exchange Act"), the 
rules and regulations of the Securities and Exchange Com¬ 
mission promulgated thereunder. Sections 352-c and 352-e 
of the New York General Business Law euid common law prin¬ 
ciples. 

2. Jurisdiction of this action rests on Section 
22(2) of the Securities Act and Section 27 of the Exchange 
Act and on the principles of pendent jurisdiction. 

Claes Action Allegations. 

3. Plaintiff brings this action on behalf of him¬ 
self and all other persons, exclusive of defendants, who 
purchased amy of the 200,000 shares of common stock of 
Southeastern sold in a public underwritten offering 
(hereinafter "Public Offering"), pursuant to Southeast¬ 
ern's Prospectus dated January 31, 1972, whether such 
persons purchased their shares of stock directly from 
the underwriters of the Public Offering or in the open 
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AMENDED COMPLAINT - CLASS ACTION 

market thereafter, and who have either retained their 
stock or sold their stock at a loss. All such persons 
are collectively referred to herein as the "class". 

4. Plaintiff purchased 400 shares of Southeastern 
common stock on or about March 13, 1972, at $5.00 per 
share, pursuant to the Public Offering, and still retains 
300 of such shares. 

5. The number of members of the class is in excess 
of five hundred. 

6. Questions of law and fact are presented herein 
which are common to the class, including the question of 
whether the registration statement and prospectus pursu¬ 
ant to which Southeastern stock was sold, was false or 
misleading. 

7. Plaintiff will fairly and adequately protect 
the members of the class since his interest and the in¬ 
terests of the class are identical and he has no interest 
adverse to the interests of the class. 

8. Upon information emd belief, no member of the 
class to date has expressed any interest in individually 
controlling the prosecution of separate actions. 

9. The principal offices of many of the defendants 
are located in the Southern District of New York. The 



I 


8a 

AMENDED COMPLAINT - CLASS ACTION 

plaintiff's residence is in New York City and a substan¬ 
tial number of the members of the class are residents of 
the New York Metropolitan area indicating the desirability 
of concentrating the litigation of their claims in this 
Court. 

10. There are no unusual difficulties likely to be 
encountered in the management of this class action. 

Defendants. 

11. Defendant Southeastern Properties, a Delaware 
corporation, issued and sold 200,000 shares of its common 
stock at $5.00 per share in the Public Offering. 

12. Defendant Monarch Funding Corp. is a broker- 
dealer and acted as underwriter of the Public Offering. 

13. The following defendants held offices in South¬ 
eastern as indicated: 

Name 

Anthony J. DeMatteo 

William L. Mamning 

James Henry 
Ronald Ullenberg 
David L. Boyd 


Office 

President, Assistcint Treasurer 
euid Chairmein of the Board 

Vice President, Assistant 
Secretary and Director 

Secretary 

Treasurer and Director 
Director 


o 






AMENDED COMPLAINT - CLASS ACTION 

Name Office 

H» T. Breddock Director 

George E. McGee/ III Director 

Chalmers K> Smith Director 

14. Defendant Henry, McCord, Forrester & Richardson 
is general counsel to the company, aided in the prepara¬ 
tion of the prospectus and registration statement and 
their name is listed under the caption "Legal Opinions" 
on page 20 of the prospectus. 

15* Defendant Edith Cooper was the attorney for 
defendant Monarch, aided in the preparation of the pros¬ 
pectus and registration statement and is listed as attor¬ 
ney for the underwriter under the caption "Legal Opinions" 
on page 20 of the prospectus. 

16. Defendant Schneider & Baratta was special coun¬ 
sel to Southeastern in connection with the Public Offer¬ 
ing and aided in the preparation of the prospectus emd 
registration statement. Their name is listed on page 20 
of the prospectus under the caption "Legal Opinions" as 
special counsel to the company. 

17. Each of the defendcmts aided amd abetted the 
violations of the Securities Act, the Exchange Act, the 
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AMENDED COMPLAINT - CLASS ACTION 

General Business Law of the State of New York and was 
responsible for the damages caused by the common law 
claims alleged herein. 

18. In order to sell the 200,000 shares of common 
stock of Southeastern offered pursuant to the prospectus. 
Southeastern was required to mctke appropriate filings 
with the Attorneys General of the States of New York and 
New Jersey. Such filings were not made. As a conse¬ 
quence, soon after the Public Offering and in March 1972, 
the Attorney General of the State of New York commenced 
an investigation of the Public Offering and caused trad¬ 
ing of the common stock of Southeastern to be halted in 
New York State. 

19. The registration statement and prospectus of 
Southeastern did not disclose that certain filings were 
required with the Attorneys General of the States of New 
York and of New Jersey, did not disclose that such fil¬ 
ings had not been made, and did not state that as a re¬ 
sult of defendants' failure to make such filings the 
securities sold to plaintiff and to the class he repre¬ 
sents are not freely tradedsle. 

20. The registration statement £md prospectus failed 
to disclose that Southeastern, prior to the effective date 
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AMENDED COMPLAINT - CLASS ACTION 

of the prospectus and registration statement, had com¬ 
menced negotiations with Apollo Industries, Inc. regard¬ 
ing an acquisition by Apollo of Southeastern. 

21. (a) The registration statement and prospectus 
stated that the properties of Southeastern (which wer^ 
its principal asset) were reflected in Southeastern's 
fineincial statements at the cost of $1,719,551. 

(b) The balance sheet of Southeastern as shown in 
the prospectus carried as assets real properties at 
$1,630,868 as of September 30, 1971. 

(c) The prospectus and registration statement stated 
that on the basis of the property valuation of 
$1,719,551, 218,044 shares of Southeastern's stoc)c issued 
to International Land Locators, Inc. ("International") 

for the properties less mortgage and note obligations 
were valued at $1,069,087 (or approximately $4.90 per 
share) . 

22. The statements described in ^21 hereof were 
materially false and misleading in that: 

(a) The properties owned by Southeastern were ac¬ 
quired by International in exchemge for the assumption 
of $403,000 in existing mortgages and the issuance of 
International's corporate note having a principal face 





AMENDED COMPLAINT - CLASS ACTION 

amount of approximately $1,328,000 payable over a period 
of ten (10) years with interest at 4% per annum. 

(b) International's 4% corporate note had a value 
substantially less than its principal face amount. 

(c) By virtue of the fact that the note issued for 
the properties had a true value substantially less than 
its principal face eunount, the assets reflected on South¬ 
eastern's balance sheet were artificially inflated. 

(d) The valuation of shares of stock issued to 
International in exchange for properties was artificially 
inflated by virtue of the artificial inflation of the 
valuation of the properties on Southeastern's balcince 
sheet. 

23. The Public Offering was accomplished by the 
use of means or instruments of transportation or communi¬ 
cation in interstate commerce or of the mails by means 
of a prospectus and registration statement which con¬ 
tained untrue statements of n. .terial facts or omitted to 
state material facts required to be stated therein or 
necessary to make statements therein in the light of the 
circumstances under which they were made not misleading, 
constituting a fraud and deceit upon the purchasers of 
Southeastern's common stock. 






AMENDED COMPLAINT - CLASS ACTION 

24. The false and misleading statements contained 
in Southeastern’s registration statement and prospectus 
and the material omissions therefrom were made by defend¬ 
ants singly and in concert, were known and intentional 
and were made with reckless disregard of defendants’ duty 
to plaintiff and the class. 

25. Neither the plaintiff nor members of the class 
discovered or by the exercise of reasonable diligence 
could have discovered the facts and matters complained 
of herein. 

Wherefore, plaintiff demands judgment with interest 
against all of the defendants on behalf of himself and 
all members of the class in the total amount of the claims 
proved and established by all members of the class, in¬ 
cluding rescission, if appropriate, together with interest 
and costs including reasonable attorneys’ and accountants’ 
fees, and for such other and further relief as may be 
just and proper. 

SHATZKIN AND COOPER 
Attorneys for Plaintiff 
By (Illegible) 

A Member of the Firm 
235 E. 42nd Street 
New York, N. Y. 10017 
MU 7-8800 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC. 
ANTHONY J. DeMATTEO, WILLIAM L. MANNING, RONALD 
ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 
E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 
COMPLAINT. 


UNITED STATES DISTRICT COURT, 
Southern District of New York. 


Same Title 


Defendants, Southeastern Properties, Inc., Anthony 

J. DeMatteo, William L. Manning, Ronald Ullenberg, David 
L. Boyd, H. T. Braddock, George E. McGee, III and Chalmers 

K. Smith, by their attorneys, Schwartz, Mermelstein, 

Burns, Lesser & Jacoby, answering the complaint herein, 
allege: 

1. Deny each and every allegation contained in para¬ 
graphs "1", "2", "17", "22" and "24" of the complaint. 

2. Deny knowledge or information thereof sufficient 
to form a belief as to each and every allegation contained 
in paragraphs "3", "4", "5", "6", "7", "8", "10" and 

"25" of the complaint. 

3. Deny knowledge or information thereof sufficient 
to form a belief as to each and every allegation contained 
in paragraph "9" of the conplaint, except allege that 
answering defendants maintain their principal offices 

for the conduct of business in and about Chattanooga, 
Tennessee. 
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ANSWER OF DEFENDANTS, SOUTHEASTERN 
ANTHONY J. DeMATTEO, WILLIAM 
ULLENBERG, DAVID L. BOYD, H. 
E. McGEE, III and CHALMERS K. 
COMPLAINT 


PROPERTIES, INC., 
L. MANNING, RONALD 
T. BRADDOCK, GEORGE 
SMITH TO AMENDED 


4. Admit the allegations contained in paragraphs 
"11", "12" and "13". 

5. Deny knowledge or information thereof sufficient 
to form a belief as to the allegations contained in para¬ 
graphs "14", "15" and "16", except admit that as of the 
date of the prospectus, Henry McCord, Forrester & 
Richardson was general counsel to Southeastern Properties, 
Inc. ("Southeastern") and was listed as such on page 20 

of the prospectus; that Edith Cooper is listed as attorney 
for the underwriter on page 20 of the prospectus; and 
that as of the date of the prospectus, Schneider & Baratta 
was special counsel to Southeastern, was listed as such 
on page 20 of the prospectus and passed on legal matters 
for the company in connection with the offering. 

6. Deny each and every allegation contained in 
paragraph "18", except admit that in or about the month 
of March, 1972, the Attorney General of the State of New 
York commenced an investigation of the public offering 
of Southeastern stock and, that upon information and 

belief, such stock is not currently being traded in New 
York. 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES INC 

brad dock, GEORGE 

COMpSt CHALMERS K. SMITH TO AMENDED 


7. Admit that a Registration Statement and Pros¬ 
pectus was filed in connection with the public offering 
of Southeastern stock, to which reference is made for 
the contents thereof. Any further allegations contained 
in paragraphs "19", "20" and "21" as to the contents of 
these documents, defendants hereby deny. Defendants 
also deny those parts of paragraphs "19" and "20" which 
refer to New York and New Jersey Blue Sky filings and 
negotiations with Apollo Industries, Inc. 

8. Deny each and every allegation contained in 
paragraph "23", except admit that the means or instru¬ 
ments of transportation or communication in interstate 
commerce were used in connection with the public offering. 


As AND FOR 


A FIRST FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, DEFENDANTS ALLEGE: 


9. That the complaint fails to state a claim upon 
which relief can be gremted. 


AS AND FOR A SECOND FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, DEFENDANTS ALLEGE: 

10. That the complaint fails to state a claim under 
the Securities Act of 1933 or the Securities Exchange Act 




ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC., 
ANTHONY J. DeMATTEO, WILLIAM L. MANNING, RONALD 
ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 
E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 
COMPLAINT 

of 1934 and that, absent a claim for damages to the named 
party plaintiff in excess of $10,000, this Court lacks 
jurisdiction over the subject matter. 

AS AND FOR A THIRD FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, DEFENDANTS ALLEGE: 

11. That before the commencement of this action, 
trading in the Common Stock of Southeastern had stopped 
in the State of New York but continued in markets other 
than in the State of New York. That the plaintiff was 
afforded the opportunity to mitigate his damages by sell¬ 
ing his securities in the available markets, but did not 
avail himself thereof. 

12. That by reason of the foregoing, the institution 
and maintenance of this action as a class action is an 
abuse and an undue burden on the Court and this Court 
should not permit this matter to proceed as a class action. 

As AND FOR A CAUSE OF ACTION FOR INDEMNITY AGAINST 
DEFENDANTS, MONARCH FUNDING CORP. AND EDITH COOPER, 
defendants ALLEGE: 

13. Under the terms of the \inderwriting agreement 
for the issue of the stock involved herein, defendant 
Monarch Funding Corp. ("Monarch"), the underwriter, was 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC., 
ANTHONY J. DeMATTEO, WILLIAM L. MANNING, RONALD 
ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 
E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 
COMPLAINT 

responsible for the Blue Sky filing in the State of New 
York, which filings were required before permission could 
be obtained to sell the securities of Southeastern in 
New York State. 

14. Upon information and belief, defendant Edith 
Cooper acted as attorney for Monarch and, as such, she 
prepared certain documents which were filed with the 
Secretary of State of the State of New York. 

15. Upon information and belief, if any of the Blue 
Sky filings were defective or incomplete so as to cause 
the Attorney General of the State of New York to take 
action with regard to this offering, any suspension of 
trading was caused by the negligence of Monarch's attor¬ 
ney, Edith Cooper, zmd Monarch's own failure to comply 
with its responsibilities under the underwriting agreement. 

16. Pursuant to Article VII(D) of the Underwriting 
Agreement, Monarch agreed to indemnify and hold harmless 
Southeastern and its officers and directors against any 
and all claims, demands, liabilities emd expenses (in¬ 
cluding reasonable attorneys' fees) to be incurred in the 
defense of such claims to the extent that such claims 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC., 
ANTHONY J. DeMATTEO, WILLIAM L. MANNING, RONALD 
ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 
E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 
COMPLAINT 

and expensas shall arise out of and be based upon any un¬ 
true statement or alleged untrue statement contained in 
any Blue Sky application. 

17. If Southeastern or any of its officers or di¬ 
rectors are found to be liable to plaintiff or to any 
member of the class for damages resulting from an improper 
Blue Sky filing or untrue statement or material omission 
of a required or necessary statement, this defendant is 
entitled to indemnity over in like amount from the defend¬ 
ants Monarch and Edith Cooper and, in addition, entitled 
to reimbursement for all attorneys' fees, legal expenses 
and costs incurred by this defendeint in this action and 
other consequential damages resulting from the matters 

set forth herein and in the complaint. 

18. That after the institution of this action and 
the filing of this answer. Southeastern gave 

Monarch written notice of its claim for indemnity and 
said Monarch has failed and refused to acknowledge such 
liability and to come and defend these defendants. 
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ANSWER OF DEFENDANTS, SOUTHEASTERt^ PROPERTIES, INC., 
ANTHONY J, DeMATTEO, WILLIAM L. MANNING, RONALD 
ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 
E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 
COMPLAINT 

As AND FOR A CAUSE OF ACTION FOR INDEMNITY AGAINST 
DEFENDANT SCHNEIDER & BARATTA, DEFENDANTS ALLEGE: 

• Dsfendant, Schneider & Baratta, ac^ed as spe¬ 
cial counsel to defendant Southeastern for purposes of 
the public offering referred to in the complaint herein. 

20. As special counsel, Schneider & Baratta were 
required to and did pass on legal matters in connection 
with such public offering, including the adequacy, com¬ 
pleteness, accuracy and procedures for the filing of all 
documents required by the Securities and Exchange Commis¬ 
sion, other branches of the Federal Government emd those 
State Governments within whose jurisdictions the securi¬ 
ties were offered for sale. 

21, Upon information and belief, if any of the Blue 
Sky filings were defective or incoirplete so as to cause 
the Attorney General of the State of New York to take ac¬ 
tion with regard to this offering, euiy suspension of trad¬ 
ing resulted from the negligence of Schneider & Baratta 

in the performance of their responsibilities and duties 


to Southeastern. 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC., 

ANTHONY J. DeMATTEO, WILLIAM L. MANNING, RONALD 

ULLENBERG, DAVID L. BOYD, H. T. BRADDOCK, GEORGE 

E. McGEE, III AND CHALMERS K. SMITH TO AMENDED 

COMPLAINT 

22. If Southeastern or any of its officers or di¬ 
rectors are found to be liable to plaintiff or to any 
member of the class for damages resulting from an improper 
Blue Sky filing or an untrue statement or material omis¬ 
sion of a required or necessary statement, such defend¬ 
ants are entitled to indemnity over and in like amount 
from Schneider & Baratta in addition to any further dam¬ 
ages, losses, costs, or expenses resulting from the mat¬ 
ters set forth herein and in the complaint. 

WHEREFORE, answering defendants respectfully pray: 

1. That plaintiff recover nothing of answering de¬ 
fendants, and that plaintiff's action herein be dismissed; 

2. That the costs of this action be taxed against 
the plaintiff; 

3. That in the event plaintiff recovers judgment 
against these defend 2 mts, these defendants recover from 
co-defendants. Monarch Funding Corp., Edith Cooper and 
Schneider & Baratta judgment over and in like amount in 
addition to any further damages, losses, costs or expenses 
resulting from the matters set forth herein and in the 
complaint; 
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ANSWER OF DEFENDANTS, SOUTHEASTERN PROPERTIES, INC 

H. T. BRADDOCK, GEORGE 

COMPlSt CHALMERS K. SMITH TO AMENDED 


4. That defendant Southeastern be granted judgment 
against defendant Monarch Funding Corp. to reimburse it 
for attorneys' fees and defense costs herein; and 

5. For such other and further relief as to the 
Court may seem just euid proper. 


SCHWARTZ, MERMELSTEIN, BURNS. 
lesser & JACOBY 
By s/ EVERETT A, FROHLICH 
Member of the Firm 

Defendants Southeastern 
Anthony J. DeMatteo, 
William L. Manning, Ronald Ullenberg, 
David L. Boyd, H. T. Braddock, 

^orge E. McGee, III and Chalmers K. 
smith 

Office & P. 0. Address 
445 Park Avenue 
New York, N. Y. 10022 
(212) 980-3200 
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ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD, 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


Defendants JAMES HENRY amd HENRY, McCORD, FORRESTER 
J RICHARDSON, by their attorneys HART & HUME, answering 
the amended complaint herein, show and allege: 

Juriediotion. 

1. Deny each and every allegation contained in 
paragraphs numbered "1" and "2" of the amended complaint. 

Ctasa Action AlZegationa, 

2. Deny knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraphs numbered "3", "4", " 5 ", " 7 ", "8", 
"9" and "10" of the amended complaint. 

3. Deny each and every allegation contained in 
paragraph "6" of the 2 unended complaint. 
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DEFENDANTS JAMES HENRY AND HENRY, McCORD, 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT 


Defendante. 

4 . Deny each and every allegation contained in 
paragraph "14" of the amended conplaint except to admit 
defendants HENRY, McCORD, FORRESTER & RICHARDSON as gen¬ 
eral counsel to the company and respectfully refer this 
court to the Prospectus and Registration Statement for 
the contents thereof, 

5. Deny each and every allegation contained in 
paragraph "21" of the amended complaint except admit that 
the Registration Statement and Prospectus contain certain 
information and respectfully refer this court to the 

Registration Statement and Prospectus for the contents 
thereof, 

6. Deny each and every allegation contained in 
paragraphs numbered "17", "22", "23" and "24" of the 
amended complaint, 

7. In response to paragraph "18" of the amended 
complaint, defendants admit that the Statutes of New York 
call for certain filings emd respectfully refer this 
court to such Statutes for the contents thereof, admit 
the Attorney General of New York commenced an investiga¬ 
tion of the offering and temporarily halted trading of 
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ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT " 

Southeastern stock in New York State and, upon informa¬ 
tion and belief, deny that appropriate filings were not 
made. 

8. Deny each and every allegation contained in 
paragraph "19" of the eunended complaint and respectfully 
refer this court to the Registration Statement and Pros¬ 
pectus for the contents thereof, except to admit, upon 
information and belief, that for reasons beyond answer¬ 
ing defendants' control, the securities sold to plaintiff 
may not be freely tradeable at present in New York State. 

9. Deny each and every allegation contained in 
paragraph "20" of the amended complaint in that, upon 
information and belief, said negotiations with i^ollo 
Industries, Inc. were commenced after the effective date 
of the Prospectus and Registration Statement, and in any 
event, any failure to so state was not an omission of a 
material fact required to be stated therein or necessary 
to make the statements herein, in light of the circum¬ 
stances under which they were made, not misleading. 

10. Deny knowledge or information sufficient to 
form a belief as to the truth of each «md every allega¬ 
tion contained in paragraph "25" of the amended complaint. 
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«ENRY and henry, MCCORD, 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT 


AS AND FOR A FIRST, SEPARATE AND AFFIRMATIVE DEFENSE 

11. The amended complaint herein fails to state a 
claim against these answering defendants upon which re¬ 
lief can be greuited. 


AS AND FOR A SECOND, SEPARATE AND AFFIRMATIVE DEFENSE 

12, That the answering defendants are not those 
against whom suit for misstatements or omissions in a 
Registration Statement or Prospectus is authorized by 
15 U.S.C. (§77K and §11 of the Securities Act of 1933, 
as amended) and said defendants are not proper parties. 

AS AND FOR A THIRD, SEPARATE AND AFFIRMATIVE DEFENSE 

13. Without conceding that answering defendants are 
proper party defendants, said defendants allege: 

a) that as regards any part of the Registration 
Statement not purporting to be made on the authority of 
an expert, and not purporting to be a copy of an extract 
from a report or valuation of an expert, and not purport¬ 
ing to be made on the authority of a public official 
document or statement, defendants had, after reasonable 
investigation, reasonable ground to believe and did 
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ANSWER OF DEFENDANTS JAMES 
FORRESTER & RICHARDSON 


HENRY AND HENRY, McCORD, 
TO AMENDED COMPLAINT 


believe, at the time such part of the Registration State¬ 
ment became effective, that the statements therein were 
true and that there was no omission to state a material 
fact required to be stated therein or necessary to make 
the statement therein not misleading; 

b) that as regards any part of the Registration 
Statement purporting to be made upon their authority as 
an expert, and without conceding any part of said State¬ 
ment to have been actually made upon their authority as 
an expert, they had, after reasoneUale investigation, rea¬ 
sonable ground to believe and did believe, at the time 
such part of the Registration Statement became effective 
that the statements therein were true euid that there was 
no omission to state a material fact required to be 

stated therein or necessary to make the statements therein 
not misleading, 

c) that as regards any part of the Registration 
Statement purporting to be made on the authority of an 
expert (other than itself) or purporting to be a copy of 
an extract from a report or valuation of an expert 
(other than themselves), they had no reasonable ground 
to believe and did not believe, at the time such part of 
the Registration Statement beceune effective, that the 
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ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD, 
FORRESTER & RICMARDSON TO AMENDED COMPLAINT 

statements therein were untrue or that there was an omis¬ 
sion to state a material fact required to be stated 
therein or necessary to make the statements therein not 
misleading, or that such part of the Registration State¬ 
ment did not fairly represent that statement of the ex¬ 
pert or was not a fair copy of an extract from the report 
or valuation of the expert; 

d) that as regards any part of the Registration 
Statement purporting to be a statement made by an offi¬ 
cial person or purporting to be a copy of or extract 
from a public official document, they had no reasonable 
ground to believe and did not believe at the time such 
part of the Registration Statement became effective, that 
the statements therein were untrue, or that there was an 
omission to state a material fact required to be stated 
therein or necessary to make the statements therein not 
misleading, or that such part of the Registration State¬ 
ment did not fairly represent the statement made by the 
official person or was not a fair copy or extract from 
the public official document. 





29a 


ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD, 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT 

As AND FOR A FOURTH, SEPARATE AND AFFIRMATIVE DEFENSE 

14. That the statements set forth in the Registra¬ 
tion Statement and Prospectus of which plaintiff complains 

not material nor were they an inducing cause for 
the purchase of the stock of the company either by the 
plaintiff or by any other person, and defendants did not 
know, and in the exercise of reasonable care could not 
have known of ..ny untruth or omission in said Staterrent 
2 md Prospectus. 

As AND FOR A FIFTH, SEPARATE AND AFFIRMATIVE DEFENSE 

15. Any damages claimed to have been suffered by 
plaintiff or by any other purchaser of the stock of South¬ 
eastern were due to factors or causes other than the 
alleged misstatements or omissions in the Registration 
Statement and Prospectus. 

As AND FOR A CROSS-CLAIM AGAINST DEFENDANT SCHNEIDER 

& BARATTA 

16. The Registration Statement emd Prospectus of 
which plaintiff conplains were prepared on behalf of 
Southeastern by defendant SCHNEIDER & BARATTA, which de¬ 
fendant also undertook the responsibility of coir()li 2 mce 



30a 


ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD. 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT 


with applicable State law and regulation in the public 
offering of Southeastern's common stock, including the 
preparation and filing of Registration Statements re¬ 
quired by such laws and regulations. 

17. Cross-claiming defendants had reasonable grounds 
to rely on representations and to believe and did believe 
that such statements were true, accurate and complete and 
not misleading. 

18. If any judgment is rendered against cross-claim¬ 
ing defendants herein it will be because such statements 
as filed and prepared were untrue, inaccurate, incomplete 
and misleading because of the negligence and lack of care 
of the defendants SCHNEIDER & BARATTA. 

19. By reason of the foregoing should any judgment 
be rendered against these defendants, they would have 
judgment over in like amount against the aforementioned 
defendants SCHNEIDER & BARATTA. 

AS AND FOR A CROSS-CLAIM AGAINST ALL THE DEFENDANTS 


20. In the event defendants become liable to make 
any payment to the plaintiff defendants claim the right 
of contribution from each and every defendant who, if 
sued, separately, would be liable to make the same pay¬ 


ment. 





31a 


ANSWER OF DEFENDANTS JAMES HENRY AND HENRY, McCORD, 
FORRESTER & RICHARDSON TO AMENDED COMPLAINT 

WHEREFORE, defendants JAMES HENRY and HENRY, McCORD, 
FORRESTER & RICHARDSON 1) demand judgment dismissing the 
amended complaint together with counsel fees and the 
costs and disbursements of this action; 2) or in the 
alternative, if plaintiff receives judgment from said 
defendants, said defendants dem 2 md judgment in like 
amount and counsel fees from defendant SCHNEIDER & BARATTA, 
and further judgment declaring that answering defendants 
have the right of contribution from all defendants. 


Dated; New York, New York 
July 20, 1972 


HART & HUME 

By WILLIAM HART 

A Member of the Firm 

Attorneys for Defendants JAMES HENRY 

emd HENRY, McCORD, FORRESTER & 

RICHARDSON 

Office & P, 0. Address 
10 East 40 Street 
New York, New York 10016 
Tel; (212) 686-0920 
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ANSWER OF DEFENDANTS SCHNEIDER & BARATTA TO AMENDED 

COMPLAINT. 


UNITED STATES DISTRICT COURT, 
Southern district of new York. 


Same title 


Defendants SCHNEIDER & BARATTA, by their attorney 
HOWARD J. GOLDSTEIN, answering the Amended Complaint 
herein allege as follows: 

1. Deny each and every allegation in Paragraphs 

1"» "2", "3", "6", "7", "17", "18", "19", "22", "23", 
"24" and "25". 

2. Deny knowledge or information sufficient to 
form a belief as to each and every allegation in Para¬ 
graphs "4", "5", "8", "9" and "10". 

3. Deny each and every allegation in Paragraph "20" 
insofar as it indicates that any negotiations with Apollo 
Industries Inc. had commenced prior to the effective date 
of the Prospectus and Registration Statement. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE: 

4. Complaint fails to state a cause of action upon 
which relief can be granted by this Court. 












■ 
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ANSWER OF DEFENDANTS SCHNEIDER & BARATTA TO AMENDED 

COMPLAINT 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE: 


5. This Court does not have jurisdiction of the 
subject matter of this Complaint. 

WHEREFORE, Defendants SCHNEIDER & BARATTA demand 
judgment against Plaintiff dismissing the Complaint to¬ 
gether with costs and disbursements of this action and 
such other and further relief as to this Court may seem 
just euid proper. 


Dated; New York, New York 
July 6, 1972 


s/ HOWARD J. GOLDSTEIN 
Attorney for Defendants 
SCHNEIDER & BARATTA 
1250 Broadway 
New York, New York 10001 
736-8088 


r 
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answer of defendant «^^^r™DING CORF. TO AMENDED 

UNITED STATES DISTRICT COURT, 
for the southern district of new YORK. 


Same title 


The defend<mt, MCMARCH funding corf, (hereinafter 
referred to as "MONARCH-), by its attorneys, Kane, 
Kessler, Freiss, Rand s Froujans)cy, F.C., answering the 
amended complaint herein, alleges and says: 

1. Denies any (cnowledge or information thereof suf 
ficient to form a belief as to the truth of the allega¬ 
tions contained in paragraphs numbered " 21 " and -22" of 
the eunended coir 4 )laint. 


2. In accordance with the stipulation dated June 
29, 1972 between this defendant and the plaintiff, the 
allegations in the answer made with respect to paragraphs 
of the complaint numbered -21", -22" and "23- shall re¬ 
spectively be deemed to be an answer to the allegations 
contained in paragraphs -23-, -24- and -25- of the 
amended complaint, and in all other respects the answer 
heretofore filed by this defendant shall be dee«d to be 
an answer to the amended conplalnt. 











ANSWER OF DEFENDANT MONARCH FUNDING CORP. TO AMEND'^D 

COMPLAINT 

WHEREFORE, defendant, MONARCH FUNDING COPi>. respect¬ 
fully prays the Court: 

1. That the plaintiff recover nothing of this de¬ 
fendant, and that the plaintiff's actfon be dismissed as 
to this defendant; and 

I 

2. That the costs of this action be taxed against 
the plaintiff; emd 

3. That in the event the plaintiff recovers judg¬ 
ment against this defendant, this defendant recover from 
its co-defendants judgment over in like amount plus at¬ 
torneys' fees and defense costs together with punitive 
and exemplary damages in the sum of $200,000.00; and 

4. That this defendant be granted a judgment against 
the defendant, SOUTHEASTERN PROPERTIES, INC. to reimburse 
it for attorneys' fees and defense costs herein; and 

5. For such other and further relief as to the Court 
may seem just and proper. 

KANE, KESSLER, PREISS, RAND 
& PROUJANSKY, P.C. 

By; EDMUND PREISS 
Attorneys for the Defendant 
Monarch Funding Corp. 

Office & P. 0. Address 
60 Wall Street 
New York, New York 10005 
(212) HA5-1222 









ANSWER OF DEFENDANT MONARCH FUNDING CORP. TO ORIGINAL 

COMPLAINT. 

UNITED STATES DISTRICT COURT, 
for the Southern district of new York. 


Same title 


The defendant, MONASCH ponding CORP. (hereinafter 
referred to as -MONARCH-), by it, attorneys, Kane, Kess¬ 
ler, Preies, Rand a ProuJansJcy, p.c., answering the cois- 
plaint herein, alleges emd says: 

1. Denies any )cnowiedge or information thereof 
sufficient to form a belief as to the allegations con¬ 
tained in Paragraphs 3, 4, 5, 6, 7, 8, 9, lo and 23 of 
the complaint. 

2. On information and belief, denies the allega¬ 
tions in paragraph 2 of the coi^jlaint. 

3. The allegation, contained in paragraphs 17 and 

22 are denied insofar as they are stated to be applicable 
to this defendant. 

4. Denies my knowledge or information thereof suf¬ 
ficient to form a belief a. to the allegations contained 
in paragraph 18 of the complaint, except that this de¬ 
fendant admits that in or about March, 1972, the Attorney 
General of the State of New York commenced an Investigation 
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ANSWER OF DEFENDANT MONARCH FUNDING CORP. TO ORIGINAL 

COMPLAINT 

of the public issue and that the trading of the Common 
Stock of the defendant, SOUTHEASTERN PROPERTIES, INC. 
(hereinafter referred to as "SOUTHEASTERN"), thereupon 
halted in the State of New York. 

5. It is admitted that a Registration Statement 
and Prospectus was filed in connection with the public 
offering of Southeastern's Crmmon Stock to which refer¬ 
ence is made for the contents thereof, and that Edith 
Cooper was the Attorney who represented this defendant 
in its capacity as Underwriter in said public offering; 
and except as so admitted, denies the allegations con¬ 
tained in paragraphs 15, 19 and 20 of the complaint. 

6. Denies any knowledge or information thereof 
sufficient to form a belief as to the allegation (if in¬ 
tended as an allegation of fact) in paragraph 20 that 
Southeastern had prior to the effective date of the Pros¬ 
pectus and Registration Statement commenced negotiations 
with Apollo Industries Inc. regarding an acquisition by 
Apollo Industries, Inc. of Southeastern. 
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ANSWER OF DEFENDANT MONARCH FUNDING CORP. TO ORIGINAL 

COMPLAINT 

AS AND FOR A FIRST FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, THIS DEFENDANT, MONARCH ALLEGES: 

7. That the complaint fails to state a claim against 
this defendant upon which relief can be granted. 

AS AND FOR A SECOND FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, THIS DEFENDANT ALLEGES: 

8. That if the Prospectus and Registration State¬ 
ment contained untrue statements of material facts, or 
omitted to state material facts required to be stated 
therein or necessary to make statements therein in the 
light of the circumstances under which they were made not 
misleading, all of which is denied, the statements made 
were not supplied by this defendant for use therein nor 
were they inserted with the knowledge of this defendant 
that they were material and untrue; and as to any facts 
which may have been omitted, such omission was not at the 
direction of this defendant, nor did this defendant have 
knowledge of any material facts not contained in the 
R*gistration Statement or Prospectus or required to be 
stated therein or necessary to make the statements therein 
in the light of the circumstances under which they were 
made not misleading. 


4 
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ANSWER OF DEFENDANT MONARCH FUNDING CORP. TO ORIGINAL 

COMPLAINT 

9. That if the plaintiff or any members of the 
class for whom the plaintiff purports to be acting herein 
sustained any damages by reason of a fraud and deceit 
practiced upon them in the sale of Southeastern's Common 
Stock, which is denied, the d^unages were caused by the 
acts of one or more of the other defend 2 uits herein, 
other than the defendant. Monarch emd by the acts, singly 
or in concert, of said other defendants. 

AS AND FOR A THIRD FURTHER ANSWER AND DEFENSE TO THE 
COMPLAINT, THIS DEFENDANT ALLEGES: 

10. That before the commencement of this action, 
trading in the Common Stock of Southeastern had stopped 
in the State of New York but continued in markets other 
them in the State of New York. That the plaintiff was 
afforded the opportunity to mitigate his deunages by sell¬ 
ing his securities in the available markets, but did not 
avail himse.lf thereof. 

11. That by reason of the foregoing, the institu¬ 
tion and maintenance of this action as a class action is 
em abuse emd an undue burden on the Court and this Court 
should not permit this matter to proceed as a class 
action. 
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ANSWER OP DEPENDANT MONARCH PONDING CORP. TO ORIGINAL 

COMPLAINT 


AS AND FOR A CROSS 

defendant. Southeastern 
Alleges • 


ACTION FOR INDEMNITY AGAINST THE 

Properties, Inc. this defendant 


12. The allegations contained in paragraphs 8 

through 11 of the foregoing answer are incorporated 
herein by reference. 

13. That shortly after the effective date of the 
public offering of the Conmon Stock of Southeastern and 
prior to the sale of its shares, the defendant, Monarch 
entered into an Underwriting Agreement with the defendant. 
Southeastern. That in said Agreement it was provided, 
among other things, that Southeastern agreed to indemnify 
and hold this defendant (The Underwriter) free and harm¬ 
less from and against any claims and expenses including 
reasonable legal or other expenses to be incurred by the 
Underwriter in the defense of such claims to the extent 
that such claims and expenses shall arise out of and be 
based upon any untrue statement or alleged untrue state¬ 
ment or material fact contained in the Registration State¬ 
ment or Prospectus, or which shall arise out of or be 
based upon any alleged omission to state therein a ma¬ 
terial fact required to be stated therein or otherwise 
necessary. 


4 
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COMPLAINT 

14. If Monarch is found to be liable to the plain¬ 
tiff or to any member of the class, if any, in which the 
plaintiff is a member, in any amount for damages result¬ 
ing from an untrue statement or material omission of a 
required or necessary statement, this defendant is en¬ 
titled to indemnity over in like amount from the defend¬ 
ant Southeastern and in addition, entitled to reimburse¬ 
ment for all attorneys' fees, legal expenses, costs in¬ 
curred by this defendant in this action and other conse¬ 
quential damages resulting from the matters set forth 
herein. 

15. That after the institution of this action and 
prior to the filing of this answer, this defendant gave 
Southeastern written notice of its claim for indemnity 
and the said Southeastern has failed and refused to 
acknowledge such liability and to come in and defend this 
defendant. 

As AND FOR A CROSS ACTION AGAINST ITS CO-DEFENDANTS AND 
EACH OF THEM, THIS DEFENDANT ALLEGES: 

16. The allegations contained in Paragraph 6 through 
Paragraph 11 of this answer are incorporated herein by 
reference. 
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COMPLAINT I 

17. That the defendants, HENRY, McCORD, FORRESTER I 

& RICHARDSON, as General Counsel to Southeastern, and 
Edith Cooper, as attorney for this defendant, and 
SCHNEIDER & BARATTA, as attorneys for Southeastern, rep¬ 
resented to the defendant Monarch, prior to the sale by 
this defendant of any shares of Common Stock in the said 
public offering, that Southeastern has received authority 
to offer and sell its Common Stock in the States of New 
York and New Jersey. That if said representations were 
untrue, this defendant did not know that they were un¬ 
true and acted in the belief and in reliance upon the 
truth thereof and solely in reliance thereof, did there¬ 
after offer and sell shares of Common Stock of South¬ 
eastern in said public offering. 

18. That if the aforesaid representations were un¬ 
true and if as a result thereof, the securities of South¬ 
eastern sold by this defendant in the public offering 
were not legally authorized for offer or sale in the 
State of New York, this defendant may sustain damages 
amounting to $1,000,000.00. 

19. That the co-defendants of Monarch were guilty 
of wilful misfeasance, bad faith and gross negligence in 

the performance of their respective duties as issuer, ' 


I 
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COMPLAINT 

attorneys for the issuer, attorneys for the underwriter 
and as principals controlling the issuer, in that they 
had actual knowledge of the falsity of the said repre¬ 
sentations or acted in reckless disregard of their obli¬ 
gations and duties in respect of the public offering. 

20. That by reason of the foregoing, the defendant 
Monarch is entitled to recover its legal expenses in an 
amount estimated at $25,000.00 and punitive and exemplary 
damages in the sum of $200,000.00. 

WHEREFORE, defendant, MONARCH FUNDING CORP. respect¬ 
fully prays the Court: 

1. That the plaintiff recover nothing of this de¬ 
fendant, and that the plaintiff's action be dismissed as 
to this defendant; and 

2. That the costs of this action be taxed against 
the plaintiff; amd 

3. That in the event the plaintiff recovers judg¬ 
ment against this defendant, this defendant recover from 
its co-defendants judgment over in like amount plus 
attorneys' fees and defense costs together with punitive 
and exemplary damages in the sum of $200,000.00; and 
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4. That this defendant be granted a judgment against 
the defendant, SOUTHEASTERN PROPERTIES, INC. to reimburse 
it for attorneys' fees and defense costs herein; and 

5. For such other and further relief as to the Court 
may seem just and proper. 


KANE, KESSLER, PPEISS, RAND 
& PROUJANSKY, P.C. 

By; s/ EDMUND PREISS 
Attorneys for the Defendant 
Monarch Funding Corp. 

Office & P. O. Address 
60 Wall Street 
New York, New York 10005 
(212) HA5-1222 
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OPINION OF JUDGE GURFEIN DATED JUNE 28, 1972. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Same title 


APPEARANCES 

SHATZKIN & COOPER, Attorneys for Plaintiff, By: 
Edward Labaton, Of Counsel, New York, New York. 

HOWARD J. GOLDSTEIN, Attorney for Defendant 
Schneider & Baratta, New York, New York. 

GURFEIN, D. J.: 

This is a motion to dismiss the complaint under 
Fed. R. Civ. P. 12(b)(6) for failure to state a claim 
upon which relief can be granted by one of the defend¬ 
ants, the law firm of Schneider & Baratta. 

This is a purported class actiorl seeking money d 2 un- 
ages and rescission on behalf of a class alleged to con¬ 
sist of all persons who purchased any of the 200,000 
shares of common stock of Southeastern Properties, Inc. 
("Southeastern") pursuant to a prospectus dated January 
31, 1972. The moving defendant is a law firm which is 
alleged to have acted as special counsel to Southeastern 
in connection with the public offering and to have aided 
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in the preparation of the prospeotus and registration 
Statement. 

The complaint alleges that in order to sell the 
200,000 shares of ooamon stock pursuant to the prospeotus. 
Southeastern was required to make appropriate filings 
with the Attorneys General of New York and New Jersey, 
that such filings were not made and that as a consequence 
of Buch failure, the Attorney General of New York caused 
trading in the stock to be halted in New York state. It 
is alleged that the registration statement and prospectus 
did not disclose that the aforementioned filings were 
required, did not disclose that these filings had not 
been made, and did not state that as a result of defend¬ 
ants' failure to make such filings, the securities sold 
to the plaintiff and to the claas he represents are not 
freely tradeable. There is no contention by the moving 
party that the State filings were not required. 

The other material allegation is the alleged failure 

to disclose that prior to the effective date of the 

registration Southeastern had commenced negotiations 

with Apollo Industries, Inc reoar-fUn/v 

xnc. regarding an acquisition of 

Southeastern by Apollo. 
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Violations are alleged of Sections 11, 12(2) eind 
17(a) of the 1933 Securities Act and Section 10(b) of 
the 1934 Securities Exchange Act and rules thereunder. 
Jurisdiction is alleged under Section 22(2) of the Secur¬ 
ities Act amd Section 27 of the Exchange Act. 

i 

Since there has been no discovery yet, I shall not 
treat the motion to dismiss the complaint as a motion 
for summary judgment. 

On a motion to dismiss, the complaint must be viewed 
in the light most favorable to the plaintiff. Iroquois 
InduetrieSf Ino. v. Syracuse China Corporation, 417 F. 

2d 963, 965 (2 Cir. 1969), cert, denied, 399 U. S. 909 
(1970). 

A fact which may affect the free mar)cetability of 
shares is, on its face, material. See Securities and 
Exchange Commission v. Texas Gulf Sulphur Co. , 401 F. 2d 
833, 849 (2 Cir. 1968), cert, denied, 394 U. S. 976 
(1969); Kohler v. Kohler Co., 319 F. 2d 634, 642 (7 Cir. 
1963); 6 Loss, Securities Regulation 3544 (2d Ed. Supp. 
1969). The issuer must disclose any fact "which in rea¬ 
sonable and objective contemplation might affect the 
value of the corporation's stock or securities." Kohler 
V. Kohler Co. , supra. And a transaction involving a 
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™rger or substantial acquisition would, on its face, be 
material since it reasonably night affect the value of 
the corporation's stock. 

It may be that, after discovery, the moving party 
will be able to establish that there are no facts to 

ustain relief. In that case he may move for summary 
judgment under Rule 56. 

The motion is denied. 

It is so ordered. 

Dated: June 28, 1972 


M. I. GURPEIN 

U.S.D.J. 
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NOTICE OF motion FOR A PROTECTIVE ORDER PURSUANT TO 
FEDERAL RULE 26(c) DATED JUNE 20, 1972. 


UNITED STATES DISTRICT COURT, 
SOUTHERN district OF NEW YORK. 


SAME Title 


Sirs : 

Please Take notice, that upon the annexed affidavits 
of William L. Manning and Everett A. Frohlich, the under¬ 
signed will move this Court, at Room 532, United States 
Court House, Foley Square, City of New York, on the 29th 
day of June, 1972, at 10:00 o'clock in the forenoon of 
that day or as soon thereafter as counsel can be heard 
for an order pursuant to Rule 26(c) of the Federal Rules 
of Civil Procedure, granting the following relief; 

1. Setting the offices of Southeastern Properties, 
Inc, ("Southeastern") in Chattanooga, Tennessee, rather 
than offices of plaintiff's attorneys in New York, New 
York as the place for the production of documents by, 
and the deposition of, defendants Southeastern, Anthony 

J. DeMatteo, William L. Manning, Ronald Ullenberg, David 
L. Boyd, H. T. Braddock, George E. McGee, III and Chalmers 

K. Smith on the ground that conducting such proceedings 
in New York pursuant to plaintiff's notices would inflict 
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NOTICE OF MOTION FOR A PROTECTIVE ORDER PURSUANT 
FEDERAL RULE 26(c) DATED JUNE 20, 1972 


TO 


great harm on Southeastern, cause tremendous inconven- ! 

ience to said eight defend^ts, 2 md be manifestly more i 

expensive than having plaintiffs attorneys travel to 
Chattanooga; and 

2. Such other and further relief as to this Court 
seems just and proper. 

PLEASE TAKE FURTHER NOTICE, that you are hereby 
required to serve any and all affidavits and memoranda 
to be used in answer to this motion on the undersigned 
no later than noon of the day preceding the return 
day. 


Dated: New York, New York 
June 20, 1972 


SCHWARTZ, MERMELSTEIN, BURNS, 
LESSER & JACOBY 
Attorneys for Defendemts 
Southeastern Properties, Inc., 
Anthony J. DeMatteo, William L. 
Manning, Ronald Ullenberg, David L. 
Boyd, H. T. Braddock, George E. 
McGee, III and Chalmers K. Smith 
Office and P. 0. Address 
445 Park Avenue 
New York, New York 10022 
Phone: 980-3200 


I 


- 
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NOTICE OF MOTION FOR A PROTECTIVE ORDER PURSUANT TO 
FEDERAL RULE 26(c) DATED JUNE 20, 1972 


TO; 


SHAT2KIN & COOPER 
Attorneys for Plaintiff 
235 East 42nd Street 
New York, New York 


HART & HUME, ESQS. 

Attorneys for Defendants 

James Henry and Henry, McCord, Forrester 

& Richardson 

10 East 40th Street 

New York, New York 10016 


KANE, KESSLER, PREISS, RAND & PROUJANSKY, P.C 
Attorneys for Defendant 
Monarch Funding Corp. 

60 Wall Street 

New York, New York 10005 


HOWARD GOLDSTEIN, ESQ. , 
Attorney for Defer 32mt 
Schneider & Baratta 
1250 Broadway 
New York, New York 10001 
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AFPIMVIT OF EVERETT A. FHOHLICH IN SURPIRT OF MOTION 

UNITED STATES ’’ xoTRICT (X)URT, 

Southern district of new York. 

Same Title 


State of New York, 

County of New York, ss: 

EVERETT A. PROHUCH, being duly sworn, deposes and 

says: 

1. I am a isember of the firm of Schwarts, Mensel- 
steln. Burns, Lesser i Jacoby, attorneys for defendants 
Southeastern Properties, Inc. (-Southeastern"), Anthony 
J. DeMatteo, Willlasi L. Manning, Ronald Ullenberg, David 
L. Boyd, H. T. Braddoc)c, George E. McGee, III and 
Chalmers K. Smith (the -defendants-), and am fully 
familiar with all proceedings had herein to date. 

2. I malce this affidavit in accordance with Rule 9 
of the General Rules of this Court, in support of the 
motion of the aforementioned defendants pursuant to Fed¬ 
eral Rule 26(c) for an Order setting Chattanooga, Tennessee 
ae the place for plaintiffs noticed discovery of these 
defendants. 
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3. This firm was retained by the defendants on June 
9, 1972 for the purpose of defending the instant action. 
As of that date, our files showed merely the summons and 
complaint, several stipulations extending defendants' 
time to answer, and two discovery notices, one for the 
production of documents by Southeastern and the other 

for the deposition of Anthony J. DeMatteo. 

4. On June 9, 1972 I called Mr. Lebaton of the firm 
of Shatzkin & Cooper, attorneys for plaintiff. I iden¬ 
tified this firm as attorneys for defendants and requested 
that these defendants have until July 6, 1972 to answer 

or otherwise move with respect to the complaint. I also 
requested that the scheduled production of documents by 
Southeastern be adjourned to July 6, 1972, and that the 
examination of Anthony j. DeMatteo be adjourned to July 
12, 1972. Mr. Lebaton consented to these requests. I 
also stated our position that the appropriate place for 
these discovery proceedings wa.3 v^hattanooga, Tennessee. 
After considerable discussion, we could not come to an 
accord on this issue but agreed that any motion for a 
protective order would be made by June 20, 1972. 

5. The following Tuesday, June 13, 1972, when I 
was preparing a stipulation formalizing the above described 
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r; 

agreement, I received a memoremdum from Shatzkin & Cooper, 

I 

a true copy of which is 2 uinexed hereto as Exhibit A, which ' 

purported to reschedule those discovery proceedings de- ' 

scribed £d}ove and several of which we were not aware. 

The rescheduled dates for the production of documents by 
Southeastern 2 uid the examination of Anthony J. DeMatteo 
were not those which I agreed to with Mr. Lebaton. Be¬ 
cause of this unilateral emd irregular action by attorneys 
for plaintiff, I must consider the discovery proceedings 
for those defendemts represented by this firm as having 
been noticed but adjourned eine die until we can again 
agree on appropriate dates. In order to avoid further 
ccnfucion of the schedule, I did not submit a stipulation 
incorporating our June 9, 1972 agreement. 

6. On June 16, 1972, an associate of my firm, Carl 
G. Bartholomaus, again called Mr. Lebaton to ask that 
the discovery proceedings be trsmsferred to Chattanooga 
and to clarify plaintiff's memorandum (Exhibit A). Mr. 

Lebaton persisted in his demand that discovery proceed¬ 
ings be had in his office in New York City, maintaining 
that defendants should travel to New York because of the 
convenience of the New York attorneys who are involved. 
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7. This office has polled each of the other four 
attorneys located in New York who represent parties in 
this action. With the exception of attorneys for plain¬ 
tiff and the attorneys for defendant Monarch Funding 
Corp., all have agreed not to oppose this motion for an 
Order setting Chattanooga# Tennessee as the place for 
discovery of the aforementioned defendants. An incon¬ 
venience to attorneys should be weighed against incon¬ 
venience to the numerous defendants. 

8. Accordingly# there is no compelling reason to 
impede the operation of Southeastern or inconvenience 
those defendemts who live in Tennessee with a trip to 
New York when a sensible schedule for discovery could be 
arranged in Tennessee involving the travel of plaintiff's 
attorney to Tennessee# rather than the travel of numerous 
defendemts to New York. 

WHEREFORE# defendants respectfully move this Court 
for relief under Federal Rule 26(c) in the form of an 
Order setting the offices of Southeastern in Chattanooga# 
Tennessee# as the place for those of plaintiff's discovery 
proceedings which are addressed to the defendants referred 
to in paragraph one above# £md further for Order 
granting such other and further relief as to the Court 
seems just amd proper. 

(Sworn to by Everett A. Frohlich# June 20# 1972.) 
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exhibit a, annexed to AtPIDAVIT OF EVERETT A. FROHLICH— 

memorandum. 

SHATZKIN . AND • COOPER . ATTORNEYS 

35 EAST STREET MEW YORK. M Y ,00,Y • • „„„„ HUE 7 .BOO 


June 12, 1972 


Re: 


Memorandtim to All Counsel 

Stuart D. Wechsler, etc., v. 
Southeastern Properties, Inc. et al. 


Previously Scheduled Rescheduled 


, . basis of several requests to adloum 

aK«d“hat we have 

10^^00 A M scheduled for 

S?;eet Wk" N ^ undersigned. 235 E. 42nd 

ocreet. New York, N.Y. will rescheduled as follows: 

Name of Party 

Southeastern Properties 
Anthony J. DeMatteo 
William A, Manning 
Henry, McCord, Forrester & 

Richardson (by James Henry) 

James Henry 
Monarch Fimding Corp. 

(by Leo Elsenberg) 

Schneider & Baratta 


June 19th 
June 20th 
June 21st 

June 22nd 
June 23rd 

June 26th 
June 27th 


August 15th 
July 14th 
August 1st 

August 3rd 
August 8th- 

August 10th 
July 12th 


eondltlor'thlt^anr^tlons adSesHd '^^^0011° 

or the notices to'produce are ZeTotn! 

Very truly yours. 


Shatzkin & 'Cooper 
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UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


Same title 


state of Tennessee, 

County of Hamilton, ss; 

WILLIAM L. manning, being duly sworn, deposes and 

says: 

1. I am one of the defendants herein and Vice- 
President of defendant Southeastern Properties, Inc. 
("Southeastern"), the corporate defendant named herein. 

I am fully familiar with all proceedings had in this ac¬ 
tion to date. 

2. Both my residence and the sole office of South¬ 
eastern are in the City of Chattanooga, Tennessee. 

3. I make this affidavit in support of the motion 
of defendants Southeastern^ Anthony J. DeMatteo, Ronald 
Ullenberg, David L. Boyd, H. T. Braddock, George E. 

McGee, III, Chalmers K. Smith, and myself for an Order 
pursuant to Federal Rule of Civil Procedure 26(c) direct¬ 
ing that plaintiff's discoveri' proceeding with respect 

to each of the above mentioned defendants be conducted 
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in Chattanooga, Tennessee, where each of the defendants 
has his residence or place of business. 

4. The complaint herein alleges that Southeastern 
together with its officers, directors, and counsel vio¬ 
lated the security laws of the State of New York and of 
the United States in that they caused stock of South¬ 
eastern to be issued with alleged material omissions 
from the prospectus, and that, subsequent to such issu¬ 
ance, trading in Southeastern stock was suspended by the 
Attorney General of the State of New York. Plaintiff 
alleges, both for himself and in a class action for all 
others similarly situated, that as a purchaser of South¬ 
eastern's stock he has been damaged and accordingly may 
recover against defendants for such damages. 

5. The above mentioned defendants, pursuant to a 
stipulation agreed to on Jur i 9, 1972, have until July 
6, 1972, to answer or otherwise move with respect to such 
complaint. Plaintiff, however, has served numerous dis¬ 
covery notices upon all the defendants herein. The fol¬ 
lowing is a list summarizing these notices: 






affidavit of william l. manning in support of motion 


Discovery 

Proceedinc^ 


Date 

Party- 

Defendant 

Residence or 
Business Address 

A. Production 
documents. 

of 

6/12/72 

Southeastern 
Properties, Inc. 

Chattanooga, 

Tennessee 

B. Production 
docxunents. 

of 

6/12/72 

Anthony J. DeMatteo 

Chattemooga, 

Tennessee 

C, Production 
documents. 

of 

6/12/72 

Willieun L. Manning 

Chattanooga, 

Tennessee 

D. Production 
documents. 

of 

6/12/72 

James Henry 

Chattanooga, 

Tennessee 

E. Production 
documents. 

of 

6/12/72 

Henry, McCord, 
Forrester & 
Richardson 

ChattMooga, 

Tennessee 

F. Production 
documents. 

of 

6/12/72 

Schneider & Baratta 

New York, 

New York 

G. Production 
documents. 

of 

6/12/72 

Monarch Funding 

Corp. 

New York, 

New York 

H. Deposition. 


6/19/72 

Southeastern Proper¬ 
ties, Inc. by its 
directors Anthony J. 
DeMatteo, William L. 
Manning, James Henry 
Ronald Ullenberg, 
David L. Boyd, H. T. 
Braddock, George E, 
McGee, III and Chalm¬ 
ers K. Smith 

Chattanooga, 

Tennessee 

i 

I. Deposition. 


6/20/72 

Anthony J. DeMatteo 

Chattanooga, 

Tennessee 

J. Deposition. 


6/21/72 

Willieun L, Manning 

Chattanooga, 

Tennessee 

K, Deposition, 


6/22/72 

Henry, McCord, 
Forrester & 
Richardson 

Chattanooga, 
Tennessee 
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manning in support 
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Le Deposition, 

6/23/72 

Jeunes Henry 

Chattanooga, 

Tennessee 

Me Deposition, 

6/26/72 

Monarch Funding 
Cotnpany 

New York, 

New York 

N, Deposition, 

6/27/72 

Schneider & Baratta 

New York, 

New York 


Pursuant to the sane stipulation as was agreed to on June 
9, 1972, between attorneys for the plaintiff and those 
aefendants referred to In Paragraph 3 above, several of 
these discovery proceeding, were adjourned, but the con¬ 
duct of such proceeding, was made subject to the outcome 
Of any motion which defendant may make by June 20, 1972. 

6. As is apparent from an examination of plain¬ 
tiffs discovery notices described above, plaintiffs 
attorneys designated their office in New Vork city as the 
place for the production of documents and the taking of 
the deposition of each of the defendants. The conduct 
of these and any other discovery proceedings by plain¬ 
tiffs attorneys in New York could hardly be in a place 
less convenient for myself and the other defendants re- 
terred to in Paragraph 2 above who have their homes and 
places of business in Tennessee, and more harmful to the 
business affairs of Southeastern. 
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7. Southeastern has only three full-time employees. 
Defendemt Anthony J. DeMatteo, President of Southeastern, 
and I are the only officers and operating en^loyees of 
Southeastern. The company has but one other employee, a 
secretary to answer the phone and help with correspondence. 

8. It is the business of Southeastern to acquire, 

A 

hold, develop and resell commercial and residential real 
property in the States of Tennessee and Georgi^T^The 
only two operating employees of Southeastern, fcr. 

DeMatteo emd I, are in const£uit communication with pros¬ 
pective buyers, contractors, and developers of land who 
are working on or who may be interested in purchasing 
the real estate holdings of the company. For example. 
Southeastern is currently developing one of its proper¬ 
ties in Rhea County, Tennessee. The development of this 
property, which borders on a lake, involves the construc¬ 
tion of roads and the installation of numerous docks ex¬ 
tending out into the water. The supervision of this 
project, which is approximately sixty (60) miles distant 
from Chattemooga, requires that Mr. DeMatteo and I each 
travel to the parcel two or three times each week to 
supervise the construction. Work on this project will 
continue for approximately the next half year. In addi¬ 
tion, Mr. DeMatteo and I must be available to receive 





affidavit of william l. manning in support of motion 

calls from motel chains, home builders, developers of 
land and other businesses who are interested in purchas¬ 
ing, leasing or obtaining an option on an/ one of South¬ 
eastern's numerous properties. These inquiries often 
require us to meet with the customers at the property 
itself or travel to Atlanta, Knoxville or Nashville for 
the purpose of negotiating a deal. Often customers call 
Southeastern in the morning and expect to meet with one 
or both of us that same afternoon to discuss the parcel. 

9. The business of Southeastern also requires us 
to be in constant communication on a daily basis with 
real estate brokers throughout the Southeast part of the 
United States in an attempt to learn of parcels of land 
which have just come on the market at favorable prices. 

We must be able to indicate our interest and travel on a 
moment's notice to inspect such land and to negotiate 
terms with the owner. 

10. The task of supervising the maintenance of 
these parcels currently held by Southeastern requires ou. 
constant attention to the problems of contractors, attor¬ 
neys and real estate agents, often our business day ex¬ 
tends its demands far into the night. The financial 
success of Southeastern in the highly competitive real 
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estate business depends in large part on our inmediate 
availability to recognize and take advantage of those 
opportunities which arise for the con^emy. This is es¬ 
pecially true in the spring, summer and fall months of 
the year which are obviously most important in a business 
such as this as it is at these times when the real estate 
market is the busiest and when opportunities for the sale 
and purchase of realty iibound. This is because it is in 
the warmer months of the year when the land is most 
attractive, when builders acquire land for the purpose 
of home construction, and when contractors of Southeastern 
are able to work on and develop Southeastern's own prop¬ 
erties. 

11. Mr. DeMatteo's area of expertise, authority 
and function in Southeastern differs from mine in that 
Mr. DeMatteo works primarily with attorneys and real es¬ 
tate brokers and manages the legal and financial affairs 
of the company. I am more intimately involved with con¬ 
tacting buyers and sellers in the field and supervising 
contracted developmental work for Southeastern. 

12. If Mr. DeMatteo or I were required to travel 
to New York once for the production of records of South¬ 
eastern and again for a potentially protracted examination 


I 
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of botOi Southeastern and ourselves, it would nean that 
U.e oo^any would be virtually without „«na,ea«nt or con¬ 
trol during each or both of our absences, as it is not 
possible for one of us to cover the other’s area of re¬ 
sponsibility in the nanagenent of the cos„any. such a 
state Of affairs would not be in the best interest of 
the shareholders or indeed the plaintiff hi™,elf for in 

our absence, several opportunities for Southeastern could 
be lost. 

13. Pinally, I would like to speak for all the 
sfore^ntioned individual defendants who live in Tennessee 
•na, as is evident fro» the recent prospectus of South¬ 
eastern Which is annexed hereto as Exhibit A, while dl- 
.ectors of Southeastern also have Important business 
affairs which r^gulre their presence in Chattanooga. 
Plaintiff Should not be allowed to harass us personally 
«a take us away from our homes and employment by reguir- 
9 our attendance at discovery proceedings in sew York 
When his attorney could as easily travel to Chattanooga 
ior this purpose. I rarely travel to New York and would 
»<» it a great personal inconvenience to do so. l be¬ 
lieve that the other six individual defendants referred 

to in Paragrsph 2 who live in ..hare my senti- 

-snts in this regard. Furthermore, it would be manifestly 
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less expensive for plaintiffs attorney to travel to 
Chattanooga for purposes of discovery than to have seven 
businessmen, who did not choose to bring this action, 
interrupt their personal and business affairs for the 
trip to New York for the convenience of plaintiff. 

WHEREFORE, I respectfully request relief under Fed¬ 
eral Rule ?6(c) in the form of an Order setting the 
offices of Southeastern in Chattanooga, Tennessee, as 
the place for those of plaintiffs discovery proceedings 
which are addressed to the aforementioned defendants, 
and further for an Order granting such other and further 
relief as to this Court seems just and proper. 

(Sworn to by William L. Manning, June 16, 1972.) 
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PROSPECTUS 

SOUTHEASTERN PROPERTIES, INC. 

^ (A Delaware Corporation) 

200,000 Shares Common Stock 
(Par Value $.01 Per Share) 

TOE SECURITIES OFFERED HEREBY INVOLV E A HIGH DECREE OF RISK 

PROraRV?E|‘'lNc"(!lf; rnTh"" ‘i! SOUTHEASTERN 

deJZnrf "If''" “ ““ •S"“ S.!,., offared hereby «e to be 

"Underwriter*’! A. ree.n,r!ff*'*A'°r* S*'*?*" Compeny end Monerch Funding Corp. (the 


Prioa to 

»>iKILw 


Underwriting Dlicounta 
and Commiaaions 


Proceeds to 
Company (I) 



oS^ VeTebv f "‘‘r* P~'"P‘‘y- without interest, if all of the shares 

an date of this Prospectus un^ss 

hereinl^ add.Uonal 45 days and the offering will be withdrawn (see “U^erwriting” 

This offering involves: 

writing,"page if). ^ ^ ptctfic viformatton concerning these factors, see "Under- 

FAssl^olJlSTNMMro™ mm™, 

NEW JERSEY. ANY REPRESENTATION TO Tli? cJotra"? b’^U^F^UL O" 

MONARCH FUNDING CORP. 

79 Wall Street, New York, New York 
Tlie Dele of ibie Prospectus is jMiuiary 31, 1972 











67a 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

This Prospectus docs not constitute an offer or a solicitation by the Company or the 
Underwriter to sell securities in any state to any person to whom it is unlawful to make such 
offer. No dealers, salesman or any other person has been authorized to give any information or to 
make any representation other than those contained in this Prospectus and, if given or made, 
such inform.-ition or representations must not be relied upon as having been authorized by the 
Company or the Underwriter. Except where otherwise indicated herein, this Prospectus speaks as 
of its date and neither the delivery of tiiis Prospectus nor any sale made hereunder shall, under 
any circumstances, create an im[>lication that the afLtirs of the Company have continued without 
change since the dale hereof. 


TABLE OF CONTENTS 


Introductory Statement. ?• 

Application of Proceeds. 6 

Capitalization. 7 

History and Business . 8 

Management.15 

Principal Holders of Stock.16 

Certain Transactions. 17 

Options to Purchase Securities. 17 




Description of Securities .18 

Underwriting . 19 

Legal Opinions.20 

Experts. 20 

Reports to Shareholders.20 

Additional Information .20 

Financial Statements.21 


Until April 30, 1972 (90 days after the first offering of the registered securities), all dealers 
effecting transactions in the registered securities, whether or not participating in this distribution, 
ntay be required to deliver a Prospectus. This is in addition to the obligations of dealers to deliver 
a Prospectus when acting as underwriters and with respect to their unsold allotments or 
subscriptions. 

These securities are offered subject to prior sale, withdrawal, cancellation or modification of 
the offer without notice, to delivery and acceptance by the Underwriter, to the approval of 
counsel, and to certain other conditions. It is expected that delivery of the shares will be made on 
or. about April 30,1972. 


IN CONNECTION WITH THE OFFERING, THE UNDERWRITER MAY O’.'ER-ALLOT OR EFFECT 
TRANSACTIONS WHICH STABILIZE OR MAINTAIN THE MARKET PRICE OF THE COMMON STOCK AT 
LEVELS ABOVE THOSE WHICH MIGHT OTHERWISE PREVAIL IN THE OPEN MARKET. SUCH 
STABILIZING, IF COMMENCED. MAY BE DISCONTINUED AT ANY TIME AS. AT THE TIME OF THE 
OFFERING, THERE IS NO ESTABLISHED MARKET FOR THE COMMON STOCK OF THE COMPANY, THE 
TRANSACTIONS OF THE UNDERWRITER INITIALLY MAY BE A DOMINANT INFLUENCE IN THE 
MARKET FOR SUCH STOCK. 
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INTRODUCTORY STATEMENT 

The Company 


. SQLTHEASTERN properties. INC. (the “Company"), was incorporated '.nder the Laws 
of the Stale of Delaware in May 1971 and is engaged or presently intends to engage in the 
business of acquiring, holding, developing and/or re-selling real property, both commercial and 
‘ Business.” page 8). The Company maintains executive offices at 

6603 Slater Road, Chattanooga. Tennessee 37421, telephone number (615) 892-7256 The 
Com^ny prwently owns seventeen parcels of ‘jnimproved real profierty twelve of which are 
l^ated in the pattmooga, Tennessee metropolitan area and the balance in the Slates of 
Tennc!^ and Georgia. To date, the Company has consummated the sale of two parcels of 
property, (see History apd Business-Recent DevcIopmenU." page 13) but has neither developed 
nor commenced development of any of its other properties. 


Officers and DirMtors of the Company presently own of record or beneficially lOO^t of the 
^mpany s ouUUnding common stock. Assuming the successful sale of the shares offered 
hCTeby, offiMrs and directors as a group will own of record or beneficially approximately 5496 of 
the outstanding shares of common stock of the Company, and should, in the future, be able to 
elect a Board of Directors without regard to the stockholdings of the public. The ouUUnding 
^ital st^k in International Land Locators, Inc., (the Company’s principal shareholder), has 
been pl^ed as collateral security for the payment of certain obligations. A default by 
International Land Locators, Inc. in the payment of such obligations could result in a change of 
control of the Company. (See “Certain Transactions”, page 17.) 


Risk Factors of the Offering; 

In analyzing thit offering, prospective investors should consider the following high-risk 
factors: 


!• Lack of Substantial Cash I’.ivestment by Company or lU Principals. 

Neither the Company nor any of ite officers and directors have been required to put up any 
^1 in the acquisition of the properties comprising almost all of the Company’s asseU and th:>i, 
invKtors should be aware that they, rather than principals of the Company, are making the initiai 
major cash investment in the Company’s business. (See “History and Business-Organuation,” 
page 8, and “Certain Transactions,” page 17). 

2. Lack of Operating Experience. 

The Company is in iU development sUge. It has no experience in real esUte development. As 
of September 30, 1971 the Company had unrecovered and unamortised Promotional. 

_ Exploratory and Development CosU of $55,897, There can be no assurance that the future 
operations of the Company will result in the amortization of such deferred coste. 

3. PaymenU to be made Directly and Indirectly to Officers. 

The Company s operating officers, Messrs. DeMatteo and Manning, '‘ach receive an annual 
salary of $25,0(X). Unleu the Company is able to produce income fro-n iU operations, such 
salaries will be paid from the proceeds of this offering. Additionally, approximately $199,870 of 
the proceeds of this offering will be utilized to satisfy, in full, a note under which the prime 
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owned outstanding capital stock is 

Business—Organi/ation” 

4. Zoning Requirements Governing Use. 

the t ““ •■'-of. m 

the local zoning regulations nermission must ^ ^ purposes not presently permitted by 

5. Dependency Upon Construction Loans and Permanent Financing. 

Thm c.n b, no .«ura„cc Z cl?.- ”L^^^.0^',°" *“'’ "oo''opn«ot. 

the Company when and as required or if available that th^ ^ available to 

DC favorable to the Comoanv tSee “Ar.r.ii,oa»’ of such loans and financing will 

Business-Proposed Development,” page 12). ° ‘"oceeds,” page 6 . and “History and 

6. No Assurance of SaleabUity of Property. 

inund. to me a »ub«Unti'li'''portiOT"of'the ptoiZ* ™th!roft*”"’'m"*Z"*' 

certain of the properties owned bv it tL.* ■ ^ offering to subdivine and develop 

wbelivlded »td dev^o^, “Sta J,adt S^IblJ rSL foP*"'*". once 

“Hiamry and Bmlnesa-SoinS LXl^J^e IlT P”*' ' -<■ 

7. Lack of Sales Organization. 

With the exception of the residential property located at Watu Bar r siraa /.eae. ..li- 
Business-Proposed Development ” naae 12) tl^ rnr»T^a ^a (*«« History and 

property, once subdividrd ."d dZl^ H toZfor sa°l? 

salesmen in an effort to seltlndividual lots to Sroublfc^hn'r^^ third-party agencies or employ 
agencies or salesmen wUl be readily available. ^ e is no assurance that third-party 

8. Risks Inherent to Registrant’s Business 

geographical area of the Company’s holdings as well as general economic conditions. 
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9. Lack of Experience in Subdivision and Development. 

the sub-division and development of 
^ Cn^ and accordingly, would be required to either rely on the experience of ^veral of 

third parties in order to develop and 

»i^S‘able“ihe’’nSL T Company’s directors or third parties will 

oe available, when required, for such purposes (see “Management," page 15). 

10. Recent Sales. 

contracted to sell three of the parcels of property owned by it. Two of said 
''«'na>ning contract contains certain terms and conditions 
Smnli^v f Co»npany. will negate the sale. There can be no assurance that the 

^mp^y will be able to consummate that transaction or further that it will, in the future be 
able to dupose of any of its other properties which it may elect not to develop (See “Historv 

and Business-Recent Developments." page 13.) noi lo develop. (See History 

11. Lack of Trading Market for Company's Common Stock. 

offering price for the common shares offered hereunder has been 

bo.,rj;;, 

12 . Recent Sales of Company’s Common Stocks. 

Tl.9^”'.C?iorro 'ILT*"; 13 

13. Options Granted to Directors. 

ConfrU^v’N*^..!?™ ^ ^mpany has been granted options to purchase 4.844 shares of the 

Company s common stock (an aggregate of 33,908 shares) at a price of $3 30 oer share whii h 
««rc.sable for a period of five (6) years commencing June 1, mi^hfe^LTi of 
^h option will further dilute the stockholdings of the public (see “Ootions to Purrh««. 
S«,un.,«-D».c«„, Option.” p.*, 18 „d -IntrJu^ 

14. No Dividends Anticipated. 

The Company does not anticipate that it will pay dividends In the foreseeable future. 

Dilution 

$70 MO ?n outstanding stock for which they invested 

International lanH r^T^T* i (*‘*.84 per share).. The real estate contributed by 

international Land Locators. Inc. was acquired by it in consideration of lU assumption of 
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existing mortgages totalling $403,000 and the issuance by it of $1,578,000 in promissory notes 
payable over 10 years with interest at 4% per annum. 

Assuming the sale of the 200,000 shares offered by this prospectus, the present stockholders 
will awn 56% of the outstanding stock and the public investors will own 200,000 shares or 4<r7r 
of the Company for which they will have invested and contributed an aggregate of $1,000,000 
($5.00 per share). Upon completion of the offering, the aggregate book value of the shares then 
io be outstanding will be approximately $2,039,087, equivalent to $4.08 per share. Accordingly, 
the purcha.sors of the shares offered hereby will suffer an immediate dilution of $.32 per share 
(book value amounts do not give effct 'o the issue of shares upon exercise of options). 

All of the Company’s present directors have options to acquire 4,844 shares of the 
Company’s common stock (an aggregate of 33,908 shares) at a price of $3.30 per share, which 
options may be exercised within a period of five (5) years commencing June 1, 1971. 

For the life of the options, the holders have an opportunity to profit from a rise in the 
market price of the common stock over the exercise price of the options with resulting dilution 
of the equity position of the other holders of the common stock. At such time when the holders 
of options may be expected to exercise, the Company may otherwise be able to obtain additional 
equity capital by the public sale of its common stock on terms more favorable than those 
provided in the warrants. 

APPLICATION OF PROCEEDS 

If the rraximum number of shares offered hereby are sold, the net proceeds after deducting 
underwriter’s commissions and discounts and expenses of this offering of approximately 
$155,824 will be $844,176. The net proceeds will be allocated as follows; 

1. Approximately $199,870 will be used to satisfy a short-term note payable to the National 
Bank of North America as agent for Wilmart Associates. The prime obligor of this note is 
International Land Locators, Inc., a company in which Messrs. DeMatteo and Manning are the 
sole shareholders. The payment of this obligation was assumed by the Company as part of the 
purchase price for the parcels of real property acquired by the Company from International Land 
Locators. For details of such acquisition, see "History and Business,’’ page 8, and “Certain 
Transactions,’’ page 17. 

2. $90,000 will be used to satisfy a short-term bank note, the proceeds of which were used 
by the Company as working capital. 

3. $100,000 will be used as working capita! for the puipose of paying, among other things, 
the salaries of employees including the salaries of officers of the Company as well as interest and 
amortization on the mortgages presently existing on the Company’s properties. 

4. The approximate balance of $454,306 will be used in the development of the Company’s 
properties. Such funds are to be allocated as follows: 

(i) $30,000 will be used to sub-divide Parcel No. 12 located on WatU Bar Lake into 50 

lakefront resort home sites. 



6 



72a 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 
Parcel’ 

2odrnJ^^ ^1“"'". 4 P««» No. 2 into a 

ThJ romn "’mI n order to accomr.lish this development 
he Company would be rorniired to obtain a construction loan and rnTmancnt financine in 
ho approximate sum of $1.G00.000. Further, as a condition precedent to such construction 

Company may be required to expend approximately 
ThrConV'.nL^ h ^324.306 to satisfy morlgat'es presently existing on that parceh 

avail.Mo /n I h'* «'>"^^'"‘^‘‘/hat constnu.-t ion loans or permanent financing will l,e 

available to it when required or if available, that the terms of such loans or finan. ings will be 

oermanlrn f the Company is unable to arrange for construction loans and 

Then K 1 ”'"‘"rUo] 51*600.000 for the develohmcnt of this moU-l complex 

ill oth« proJllniM^ 5324.306 will be retained by the Company for the future development of 

Company’s financial requirements increase', the Company may deem it 
necessary or adwMble to obtain additional bank or public financing. However, the Company has 
no assurance that public financing will be available or that bank loans will be available ^f so 
r^uired or desired or if available, that the terms of such loans or financing may be favorable to 
or aj?o7th7;, ^rmanent application of the proceeds, the Comply may invest soml 


CAPITALIZATION 

The following table seta forth the capitalization of the Company as of January 25,1972 and 
is adjusted to reflect the sale of the shares offered hereby. 

^ . P*** Authorised Outstsnd ina As Adjusted 

I'm.OOO t’wJS »»<5J33(2) 

Options to PiJrch&^6 Common Stork i^\ oo ooo 

«)..aii«.a,.>op b.n.(4i(!i) 

• ‘*««ription of the term, snd condition, of such Kcurities. 

(»> hubject to grant and/or exercise of options subsequent to January 31,1972. 
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HISTORY AND BUSINESS 


Organization 


The Company was incorporated as MODULAR HOMESITES OF AMERICA, INC., in May 
1971 under the Laws of the Slate of Delaware by Anthony J. DeMatteo and William L. Manning. 
President and Vico President of the Company, respectively. Mr. DeMatteo and .Mr. ManninR mav 
he deemed parents and founders of the Company as those terms are defined under the General 
Rules and Regulations of the .Securities Act of 1933, as amended (see "ManaRement,” p.a-e \ 
“Principal Holders of .Stock,” page IG and “Certain Transactions,” page 17). In August 1071 the 
name of the Comriany was changed to LAND RESOURCES CORPORATION and in November 
1971, to its present form. 


In April 1971, International Land Locators, Inc., a Tennessee corporation in which all of the 
issued and outstanding shares of stock are owned by Messrs. De.Matteo and Manning, parents of 
acquired 19 tracts of real property from Wilmart Associates, Inc. for the total sum 
of $1,981,0(10 inclusive of $403,000 of existing mortgages. (See Note 6 to "Notes to Financial 
Statements,” page 26 for a schedule of these mortgages.) The sum of $1,578,000 representing the 
balance of the purchase price, after deduction of the existing mortgages of $403,000, was paid by 
International Land Locators, Inc. by its issuance of two promissory notes to Wilmart Associates, 
Inc., the seller of the property, both notes bearing interest at 4^ per annum. The first note in the 
sum of $250,000 (the payment of which was subsequently assumed by the Company) was 
payable in January 1972 but payment was, in January 1972, extended to March 1972. The 
remaining note, provides for ten equal annual installments commencing with April 1973 As 
collateral security for the payment of xhese notes Messrs. DeMatteo and Manning pledged all of 
their capital stock in International Land Locaters, Inc. to Wilmart Associates, Inc. (See “Principal 
Holders of Stock, page 16 and “Certain Transactions,” page 17.) Subsequently and in May 
1971, the Company acquired the same 19 parcels of real property from International Land 
Locators, Inc. Under the terms of the acquisition, the Company issued 218,044 shares of its 
Common Stock, $.01 par value, to International Land Locators, Inc., assumed the payment of 
the mortgages of $403,000 and assumed the payment of the note issued by International Land 
Locators, Inc. to Wilmart Associates, Inc. and due January 1972 (subsequently extended to 
March 1972) in the face amount of $250,000. Prior to the closing of title in April 1971, the 
Company paid $3,113 in interest and amortization of mortgages on the property and assumed 
the payment of accrued interest and real estate faxes for the periods prior to the transfer of title. 
To the extent of such payments and accruals, the obligations of the Company under the existing 
mortgages and the note of $250,000 have been retti r<*. The properties are reflected in the 
Company’s financial statemenU at the cost of $l,7l,;,55l. Accordingly in fixing the purchase 
price for the parcels of property, the 218,044 shares issued to International Land Locators, Inc. 
were valued at $1,069,087 (approximately $4.90 per share). 

In General 

The Company is engaged in the business of acquiring and holding for the purpose of resale 
and/or development, unimproved real property, both commercial and residential. The properties 
acquired by the Company are not necessarily adjacent to one another and vary substantially in 
size. Ti^ to the properties are in the name of the Company and title insurance has been obtained 
from T^tnessee Title Co. of Chattanooga. Tennessee. 
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The Company docs not intend to construct single or multiple dwellings on its residential 

?eneml ^ r°'^ anticipate offering such property in single lots to the publi. in 

general. Commercial property will, from time to time, dependent upon occurrences in the 
mmediate vicinity of the property, be either developed, sold or leased to third-party icsers From 
time to time, the Company will review its fiortfolio of properties and any parcels which in the 

ofTt ouWi “'‘'able after development, will be sold either pHvatcIv 

or at public auction. There is no assurance that the Company will be able to sell such parcels of 
property, or if sold, that the terms of such sales will be favorable to the Company. 

Location and Dc.scrijition of Properties 

acquired by the Company is almost exclusively confined to the 
Chdltanooga. Tennessee metropolitan area. The Chattanoop metropolitan ari a xs defined by the 
Bureau of Census includes all of Hamilton County. Tennessee and all of Walker Countv. Georgia 
and compmos approximately 995 square miles located in Southeastern Tennessee on the 

If Easfr* and Northeastern Georgia. It is part of two physiographic units; the Great Valley 
of East Tennessee and the Cumberland Plateau. ^ 

nerJf! Chattanoop metropolitan area is currently estimated to be 293,000 

b^^in NashvI Ip T '* 'Within an approximate radius of 145 miles 

^^dhv' y*""^**^*^'Knoxvnlle, Tennessee; AtlanU. Georgia; and Birmingham. Alabama 
wd is serviced by eight mam lines of four railroads. A modern jetport as well as 7 U.S. highways 
and the canalization of the Tennessee River, as part of the country’s inland water systems, makfs 

to neu* ^ ChatUnooga metropolitan area is extensive. According 

wef) hfd'H'rfh^ statistics Hamilton County (a portion of the Chattanooga metropolitaS 
Tth; numltr J 1969. '‘‘‘i the State’s three other major population counties 

anH ^ ‘"tlustrial developments. Industry is diversified 

« Drint Products, paper products, textiles as well 

M printing and publishing and fabrication of metaU. The Tennessee Valley Authority and three 
insurance companies maintain their home offices in the area. ^ 

‘''*t the Company’s operation will be confined to the 
ooMihqi?v* f The Company intends, from time to time, to explore the 

but «t the present time, there are no apeements 
commitments or understandings with respect to any such acquisition. * 

iocation. description and intended u^e of the 19 tracts of 
wlrawL Locaters. Inc. The proposed use is only the current 

chJ^^ management. Development of real estate is subject to unpredictable 

changes in the locations of commercial and industrial areas and shifts in population. 

14 acres is located on U.S. Highway 11-64 within two 
miles of Interstate Highway 75 and is within the city limits of Chattanooga. Tennessee The 
^perty, e^ept along the Chickamauga Creek (the natural rear boundary of the property) h is 
l».n d«r«l .„d ,h„, «>.ds provide ac»« to the wet Led 

encumbered by a mortgage in the approximate sum of $60,213. In order to accommodate the 


9 




i<. 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

full use of the property, four acres will require fill raising the Itvel of the property approximately 
3'^ feet. 

Panel 2: Approximately 12'/i acres located in Eastridgo, Tennessee adjacent to the city 
limits of Chattanooga on the northwest sale of l.S. 75. Highway 41 interchange, the property is 
partially cleared and a dedicated street (Ringgold Road) provides direct access into the 
Highway 41. This property is the subject of two mortgages aggregating approximately .SI 32.655. 
Zoned commerical. the Corapany anticipates developing the pro|x-rty as a motel complex (see 
“Application of Proceeds," page 6 and “History and Business-Proposed Development, p.ige 

12 ). 

Parcel 3: This properly is the subject of three mortgages aggregating approximately $18,269 
and is comprised of 170 acres located 3 miles northeast of the (:hatlanoogu city limits on 
Snowhill Road and Hunter Road in Ooltewah, Tennessee. Presently zoned agricultuial lli. 

. property has been partially cleared, but the topography is about 35% vei^ rough and hilly^ 
‘Additionally only limited access to the tract is provided by MiUhell Hil Road, n the ^ 

management and in order to avoid the necessity of substantial costs in leveling the property, the 

parcel is best suited for a mobile home park. 

Parcel 4: This tract of approximately 2.7 acres is located at the crossing of U.S. 11-64 and 
IntersUte 75 within the City of Chattanooga. The tract has been cleared and graded and is 
accessible from U.S. Highway 11-64. Presently zoned agricultural, the property is sutiablc for a 
motel site if commercial zoning can be obtained. 

Parcel 4A: Approximately 1.5 acres located direcUy opposite Tract 4 on Highway 11-64 at 
the crossing of Interstate 75, this tract has been partially filled, but needs additional filling to 
utilize the entire tract. Zoned agricultural, the property is suitable for a gas station, provided a 
zoning variance can be obtained. 

Parcel 5: Formerly a farm, this tract of approximately 300 acres « 

Tennessee on Standifer Gaji Road, approximately 18 miles from downtown Chattooga. T 
property is presently zoned for agriculture, but. subject to a zoning vanance. would be best 

suited for modular or conventional home sites. 

Parcel 6: This tiact of approximately 20 acres is located on U.S. 11-64' ‘" Ooltewah, 
Tennessee, approximately 14 miles from downtown ChatUnooga. Seven acres 
Highway 11-64 are zoned industrial and the remaining 13 acres are zoned agricultural 
residential The Property, rubject to zoning variances, is best suited for a shopping center. 
However, in order to make full use of the property, approximately l‘/i to 2 acres would require 
filling to a depth of two to three feet. 

Parcel 7; This tract of approximately 40 acres is located on U.S. Highway 11-64 in 
Ooltewah, Tennessee, direcUy opposite the Company’s Parcel 6 
11-64 the property is bisected by both a Southern Railroad right of way and Little 
Creek’ The^^main line of the Southern Railroad tracks form the southern boundary of the 
S^cirty lCntly zoned indu.Uial, the property is suitable for manufacturing facilities 
proJTded the level of the property along the highway frontage at the northeast corner and in the 
low areas along the sides of the creek is raised by fill. 
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Parcel 8: Located a half mile from the Chattanooga city limits on Jenkins and Shallowford 
Roads, this tract of approximately 60 acres has been partially cleared and partially graded. The 
property is presently zoned agricultural, but is suitable for modular or conventional home sites 
provided that a zoning variance is obtainable. The soil content permits very slow internal drainage 
and the proposed use of the property would require the insUllation of sewerage disposal systems. 

Parcel 9; Consisting of two tracts totaling 75 acres on either side of Snowhill Road in 
Ooltewah, Tennes.see 20 miles northeast of Chattanooga, this property is zoned agricultural. 
Adjacent to existing cemetery property, in the opinion of management, the property would be 
suitable, in part, subject to zoning variances, for a cemetery, and the balance for residential home 
sites. 

Parcel 10: This parrel of approximately 63'/i acres located on Snowhill Road, 18 miles 
northeast of downtown Chattanooga was sold in August 1971. For information relative to the 
terms of such sale, see “History and Business—Recent Developments,” page 13. 

Parcel 11: This parcel of 16.5 acres is located in Catoosa County, Georgia, two miles south 
of the Chattanooga city limits on Interstate 76 and the Cloud Springs Road interchange. The 
property has 1,150 foot frontage on Interstate 75 as well as some frontage on Cloud Springs 
Road and Scruggs Road. The topography is rolling from a highly elevated ridge top. The property 
is subject to two mortgages aggregating approximately $34,308 carries no zoning restrictions and 
in the opinion of management, is best suited for a motel site. 

Parcel 12: Located in Rhea County, Tennessee on Watts Bar Lake, this property is not 
within the ChatUnooga metropoliUn area. The property fronts on Watts Bar Lake approximately 
six miles above the Watte Bar Dam. It is approximately 60 miles from Chattanooga, Tennessee. It 
is accessible on U.S. 27. The road that services the tract ends in a hollow on the tract. An inlet 
from the lake extends into the hollow and divides the tract into two parcels, one of nine acres 
and one of 12 acres. The 9 acre tract is moderately to steeply rolling wooded land while the other 
tract is wooded and moderately rolling. The property is encumbered by a mortgage in the sum 
$30,338. Zoned residential the company intends to subdivide the property into resort home sites. 
(See “Application of Proceeds." page 6, and “History and Business-Proposed Development ” • 
page 12.) 



Parcel 13: This parcel of approximately 30 acres is also without the Chattanooga 
metropolitan area. Located in Etowah, Tennessee, it is approximately 60 miles equally distant 
between Chattanooga and Knoxville, Tennessee. While the property is zoned commercial in part 
and residential in part, it is directly opposite a completed home site sub-division and it is suitable 
for conventional or modular home sites. 

Parcel 14: A 17-acre parcel located on Shallowford Road and Hickory Valley Road, 5 miles 
from downtown Chattanooga. The property is presently zoned residential and in the opinion of 
management, should be developed into duplex conventional home sites. 

Parcel 15: This parcel of approximately 103 acres is located Hth of a mile north of Interstate 
75 and the U.S. 11-64 Interchange at Ooltewah, Tennessee, approximately 16 miles from 
downtown Chattanooga. The topography is gently rolling. The land is deep led clay and satisfies 


11 






77a 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

property is oncumluTcd by' resident^ 

.ub^ivid,. .h. p,„po„y convnlLal o, moduZ hint dlo, >1, IntoZ?,?’’ 

ch.!;z 2 ,« u.z;„ 7 ura'^!vr'^ 7 S '",?"? “ 

from Iho; riiys airport. Its bosl usa tv.ruld bo for a shoppms oenS.°*" '' "’''f' 

dowi:Zwi,cb’;t,i„z,p;^rs„sz\;r2^ -.bwo,. „f 

rtdo. SOO -llistosy .„dLsmoss -Reton, Lrlprou ■• 

» WaZi in“BrX'c:7.rSl7„d^‘;f^ U.S. 6d, 

Tonnossoo. Tho pr7por?y 1 o„l K ’ approx,matoly 30 miles from Cbattanooda: 

suiuble for conveiitiooal modular borne sites. aoning variances, is 

downZX'n cLtnfogT'hLTar^rt wlll'sou b”°,b'7'' 
ferm. of such sale. -^'AroTr krnr 

Zoning RequircmenU 

Under Tennessee law, zoning variances are subject in the fimt . 

2o.:'pZ7m ctoS.=i.'LZo£"? f r?bTp“ir:;"ore5'7 lEo 

be utiUaed for sucb purposes as U.e Company may’. In ip, o^nXmZ; d'e^roZm."' 
Proposed Development 

~d“r.b'r.::^'z.r^i'„7:i^c7.sr‘^^ 

prices prnpo, from $5,000 to $8,000 per boLZlJ. 7p^nV„7,;<!l.'^:';Zj,'" "'71 
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md..iduaJly. On y , ,1 ^u ZZ , ZZ' ".. I"'' 

U.. Company's proparly . ” "as . urnaJ Ih,' arna of 

i 

iubatolL^7“pL^“l5'loniUT oni "> ...mmon.,' th.- 

offering for such purpose.) The Company int. nds to' iiJ. M m ’ "V 

from crty water mains running adi.a.eni to off 

preparation as part of this subdivision. SimilarK while the7ommr’'‘'ii 

contractor, it will retain the services of sub contr-i. iors 1 i ‘'" n gen.-ru! 

required to accomplish such sub-develonment \‘nnl ‘'■"‘'o'lf.i’'’’' n«Tform thi* ai lual work 

each approximating 10.000 square feet in size and^willVir)*^ ^ 

only to convenUonaJ or modular home builders ni nr or multiple luU, 

dependent upon the location and size of ^he lo[ 

‘'rs«°'AtpSmn ‘"r-p “r*;; ^ 

proemni. of thi. oftong fo t^ch 7‘°? P,“«' « of .ha 

da»lopm,nt «,ll bo comlnsLt upor lb. nb.v “> ‘O"™""" <m" 

construction loans and permanent r^rteacres of $1,600,000 m financing through 

loans, the Company may^be required to wtisfy $1*32 65o‘^in'"" r *ooh construction 

While the construction of this mntoi r- ^ i ' u ^ existing mortgages on the property. 

management, the cXanJ wluW S* ob^:;n fh 

as well as sub contractors to perform the^actual service No c^o^tracu ha! engineers 

respect to development of this oarcel and th.. contracts have been entered into with 

action until the completion of'this offeriia T 't take any 

Interstate 75 and Highway 41 Interchanee infmediat^!°*^J?unorthwest side of 
In the vicinity of the Company’s property there ar^ exit road of Interstate 75. 

several local chain motel owraUons iTis^’hp nationally-known motels as well as 

operate it. in which event it^ould be !cquired to"Jbtain'‘th’^^"‘ 

«.ch type Of operation, or to immediatelyir t^: 

intention to'de^velop^wc'h pro^ItiM*!n'su!h°^^ Company, it is the Company’s 

by the Company’s InageS^STo “ chTe^^^^^ determined 

development wJll be de^^ndent upon lea" s S wtrbe -"^‘^-tion and 

further condition that the Company is able to obtain Company and on the 

Joans and permanent financing. There is no assurance thtt^h ® through construction 

such constructfon loans or permanent mcrtir u Company will be able to obtain 

iu r^TaTJ .TaS “ 

panl land laasai or devalop and sell Ihe property, once de.ek>7d.'”°'^ 

Recent Developments 

On Joly 9. 1971, th. Company entered into a contract with Modern Maid, Inc. to sell parcel 
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$90 OOo'ThVcon. OM Oolfwah and IlinKgold Roads ,n I lam.Ron Countv. TonnosM-o for 

19?i h b-cn cancHl.-d. the Company ..nl. r.-d ...to a conlraVl on 0..iob;r 7 

1971 to oell this parcel to the Sequoia Land and Development Coro for <190 nnn .» 
pay.W, upon cluing, Thu buyu, dupout.-d ,hu .nn, of S5.000 u|»n .hV.igllu^i 
but the contract is subject to obUuiiinc nnproval from th«' it# \ i ■ ' 

th. ^^0uo,a Und and Dcvulop^un. Co,,., The uarfy.ng value of II,u Ulu-n, VoX c.rXy u 


bfohuf. co„™,.,on of f'W. ro an unaffd.aX^XSu^yXr^^^^^^ * 

nil.f’nolS.”; Z'nXn'ch^iiroor 5 MXe'"XV„rr^ 

the Comoanv was it .a ^ ^ J >4o,d 00. The carrying value of the property to 

unffS LSute S, (»«50, wan 


Employees 

h^wevCT inLn^ to p. ^ supervise such developments. The Company does not 

.uch ;::;fero:lronTfJbXrc^^^^^^ » arch,.„.u„l pe„„„„.,, hut w,ll --- 


Co.mpetition 

:?fSr'F>77“~^ 

Offices 

s£r?'r„r;si 
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MANAGEMENT 

Directors and Executive Officers 

Office 

nthony J. DeMatteo. President, Assistant Treasurer and Chairman of 

, .. the Board 

Jalncs"!lcnry^"."'"^. Secretary and Director 

SSI • • • • • • • • • • Treasurer and Director 

David L. Boyd . Director 

H. T. Braddock. Director 

George E. McGee, in. Director 

Chalmers K. Smith. Director 

Company, devotes his Ml’ Ume^^^fd^elTfort to*Th^^ Comn'T^'^'^^h 

Company since its inception From 1966 tn i ' with the 

Production of Tellico M^ufacturTna Po 1968. he was Vice President in charge of 

President. Treasurer Ld a 0^ 0 •'“'y l^’O. he was Vice 

facturer, and from 1970 to April 1971 he"l*' * p Corporation, an apparel manu- 

Continental Strategics Corporetior ’ Board of 

«trcotr ■" 

Colleg. of Automation and Pmtldant of Amax Co^'!a'Teil aitalroMi 

of Tannasnta and’ Sr'more thm 'T'" “ ‘ in the State 

proprietor and owner of Mt'GeeoTRjaltoti'a rear^te’reVk •“In 

Tennessee. rieaiiors. a real estate brokerage firm located in Chattanooga. 

«.d Bi:ifeU^^''''E.ure'?om4ny%re^^^^ * T’"'' """ I" B»y<i 

Garden., Ukewood MemoreTaSIenr We.? G^^n^rM" ’’'"‘^'’1°' Lakewood Memore 
Gardens and as Secretary of Franklin ’■ i -i * Memory Gardens, Roselawn Memory 
Memorial Gardens and McMinn Memory G^ens. ^ H"«blen Memory Gardens, Jefferson 

Ronald Ullenber,. Treaaurer and Director of the Company, ha. treen, rince .967, Vic. 
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President of Forever Yours King Co.. Jolin Ulleidx'rg, Inc. and Stale Ring Co. lie is also a major 
stockholder in George Grant Company, Brant’s Jewelry Co., of which he is a Director, and 
DeBeers Diamonds Limited of which he is also a Director. 

Chalmers K. Smith, a Director of the Company, has for the past 17 years been President of 
Ken Smith Auto Parts, Inc. Ho is also President of Smith Lea.sing Company. 

Remuneration of Directors and Officers 

Both Mes.srs. DiMattco and Manning each will receive an annual .salary of $25,000 for the 
year ending May 31,1972. Officers and directors as a group will receive aggregate salaries, for the 
fiscal year ending May 31,1972 estimated at $50,000. 


Stock Options to Directors 

The Company’s directors have been granted options in June 1971 to purchase an aggregate 
of 33,908 shares (4,844 shares each) of the Company’s common stock, $.01 par value, at a price 
of $3.30 per share, the exercise of which options expire in May, 1976. Such options contain 
anti-dilution clauses. 


PRINCIPAL HOLDERS OF STOCK 

The following table sets forth, as of January 25, 1972, the class, number and percentage 
(before and giving effect to this offering) of the voting securities of the Company owned, of 
record or beneficially, by each person who owns of record, or is known by the Company to own 
beneficially, more than ten per cent of any class of such securities, as well as by officers and 
directors as a group. 

Approx, percent of 
Approx. Class aasuRiing the 


rfamc and Address 

‘DUe of 

Class 

Type of 
Ownership 

Shares 
Owned . 

percent 
of Class 

sale of the shares 
offered hereby 

International Land Locators, Inc.. 

. Common 

Record 

218,044 

93% 

5or, 

A. J. DeMatteo. 

. Common 

Record 

2,423 

1% 

0.5% 



Beneficial (1) 

111,445 

47% 

26^, 

Wm. L. Manning. 

. Common 

Record 

2,423 

1% 

0.5% 



Beneficial (1) 

111,445 

47% 

26% 

Officeis & Directors at a group ... 

. Common 

Record (2) 

16.956 

7% 

4% 



Beneficial (1) 

235,000 

100% 

54% 


(1) Messrs DeMstteo and Manning own all of the issued and outsUnding capital stock of InUmaliimal Loml 
Locators, Inc. and as a result of such ownership, may be deemed the beneficial owners of *• 

$.01 par value, of the Company owned by International Land Locators. Inc. The stock of Messrs. ' 

and Manning in International Land Locators, Inc. has been pledged, w collaUral socunty, to "'ImMrt 
Associates, Inc. (See "History and Bu.>mess—Organiialion," page 8. and “Certain TVansactions, p.ige 17). A 
default by International Land Locators. Inc. of iU obligations to Wilmart Associates. Inc. could result in a 
change of control of the Company. 


(2) Of the 16 956 shares owned of record by officers and directors, an aggregate of 4,846 shares are owned by 
Messrs DcMalteo and Manning and the balance of 12.110 shares are held by the Company;s other directors. 
Messrs Ronald Ullenberg. David L. Boyd, H. T. Braddock, George E. Mcwec and Chalmers K. Smith, equally 
(2.422 share* each). (See "Management” page 15.) 
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CKIITAIN TRANSACTIONS 

!n April 19/1 A. J. Dt'Matteo and W illiam L. Manninn, fniindors of tho Companv, pnlcr«-/l 
into a contract with an unaffiliatod third ijarty, Wilmart Associates, Inc. to (nin base 19 parcels of 
real property. Siih.sequciUly and prior to the closiriR of title Messrs. DeMalieo and .ManiiiiiL' 
assigned the contract to International Land Locators, Inc. and in consideration received all the 
issued.and outstaiuhng stock of International Land Locators, Inc. Under the lerins of the 
contract InU'rnational Land Locators, Inc., in payment of the purchase price of .S1.9S1,()()(( for 
sut i panels of re.il pro|»<Mty, a.ssiinied the payment of existing mortgages aggregating .<f |0:i 1)00 
and i.ssned two proini-soiy notes totaling .$1..578.000. I he first note in the sum <.f | the 

payment of which w:us suhsequenlly .assumed by the Companv) was payable in J.anuarv \9T> tint 
payment was in January 1972 extended to .March 1972. The remaining nolo provides for ten 
equal annual m.stallments commencing with April 1972. Both notes bear iiUeresi at 4',. i.er 
annum As collateral security for the payment of these notes Messrs. DoMatieo and Manning 
pledged all of their stock in International Land Locators, Inc. to Wilmart Associates Inc 
Accordingly, and m the event International Land Locators. Inc. should default in its obligations 
to Wilmart Associate Inc., a change of control of the Company could occur. Sec “Principal 
Holders of Stock Note (1), page 16. Subsequently and in May 1971, International Land 

of real property to the Company in exchange for 
Cl Company’s common stock $.01 par alue, valued by the Company at 

f ina oon ^ ($4.90 per share), and the assumption of the payment of the approximately 
5403.000 m existing mortgages and the assumption of the payment of the note to Wilmart 
Associates, Inc. due January 1972 (extended to March 1972) in the sum of $250 000. 
A^roximately $199,870 of the proceeds of this offering will be used to satisfy such note For 
further information relative to this transaction, see “History and Business-Organization.” page 8. 

During April and May, 1971. Messrs. DeMatteo, Manning, Boyd, Braddock, McGee, Ullenberg 
and Srnith each purchased 2,422 shares of the Company’s common stock. $.01 par value, at a 
price of $4.13 per share. 

In January 1972, pursuant to shareholder authorization, then then outstanding 194.000 
shares of the Company’s common stock $.01 par value were exchanged for 235,000 shares of 
common stock $.01 par value. 


OPTIONS TO PURCHASE SECURITIES 

Qualified Stock Option Plan 

In May 1971, the Company adopted a Qualified Stock Option Plan, under which 20,000 
shares of Its common stock were reserved for issuance upon exercise of options designated as 
qualified stock options” under Section 422 of the Internal Revenue Code as now in effect. 

Under the Plan, which is administered by a committee selected by the Board of Directors, 
key employees, including officers and managerial or supervisory personnel, as well as directors, 
are eligible to receive options. Employees who own, directly or indirectly, more than 5% of the 
outstanding shares of common stock, are not eligible to receive options under t.'** Plan Options 
may not be granted under the Plan after AprU 30. 1976, and are exercisable ovrr a period of not 
more than five years after the date of grant. Each option is exercisable as to one-third of the 
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shares covered after the expiration of one year followinc the date of the ontinn i< i 
^o.U,ini. ./«, th, ex,»r.,io„ of two .„d in tulllf.cr I cxplnuor^t^y™ 

^ market value of the shares on the date the ontion is 

th T terminates or expires without having been exerdsed 

Plan nnt^T Subject to that option will be available for furtherVanl under the 

Plan. Options may not be transferred other than bv will or the l-.w* of ,in.^__ i i 

md.-during tt» lifetime of the optionee, m.y be eL”iLS onlv C h^I 
three months cessation of employment, whether voluntary or involuntary, ^ 

jhe^..nr:htp'r;irLVer^^^ 

;:;;urtoVars?.c^srj^po^T^^^^^^ -- - 

To date, no options have been granted under the Plan. 

Director’s Options 

DESCRIPTION OF SECURITIES 

par IIue‘$‘oi ^shie!^*^ Company consists of 1.000.000 shares of Common stock. 


Common Stock 

The following description of the common stock does not purport to be comolete and 
re^nce “made to the Company’s Certificate of Incorporation, as amended, a copy of which is 
filed as an Exhibit to the Registration Statement of which this Prospectus forms a p«t. 

dec£!!?bv‘^ 5r^Jd^*o5°n^ dividends when and as 

H^lw. «« ? ^ Directors. The Company has no present intention of paying cash 

dividends on its common stock in the foreseeable future. ^ * 

oer o,f common stock are entitled to one non<umulative vote 

per all matters. With respect to the election of directors, this means that the holders of 
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more than 50% of the shares voting may elect all of the directors of the Company if they choose 
to do so and, in such event, the holders of the remaining shares will be unable to elect any of the 
directors. 

Liquidation Rights. In the event of liquidation, dissolution or winding up of the affairs of the 
Company, the holders of common stock shall be entitled to share ratably in all of the assets of 
the Company available for distribution. 

General. Holders of common stock have no pre-emptive or other subscription rights, and 
there are no redemption or sinking fund provisions applicable thereto. All shares of common 
stock now outstanding are fully paid and non-assessable and all the shares of common stock 
which are the subject of this offering, when issued, will be fully paid and non-assessable. 

Transfer Agent. The Transfer Agent for the common stock is Continental Stock Transfer 
Company. 


UNDERWRITING 

The Company has entered into an agreement (the “Underwriting Agreement”) with Monarch 
Funding Corp. of 79 Wall Street, New York. New York (the “Underwriter”), whereby the 
Underwriter has agreed to act on a “best efforts all or none” basis as the Company’s exclusive 
agent to sell at $6.00 per share 200,000 shares of the Company’s Common Stock. There is no 
firm commitment on the part of the Underwriter and the Underwriter is under no obligation to 
purchase or sell the shares offered. 


All monies collected from subscribers will be deposited in a special account with the 
Manufacturers Hanover 'Trust Company, 40 Wall Street, New York, New York. Unless 200,000 
shares are sold within 46 days from the date of commencement of the initial offering herein (or 
by the end of any extended time, up to an additional 45 days, if the Company and the 
Underwriter elect to extend the offering time) all monies collected from subscribers will be 
promptly returned in full and without interest. 

The Underwriting Agreement provides that the Underwriter is to receive a commission of 
10% of the public offering price ($.60 per share) with respect to the shares for which purchasers 
are found by them as agent for the Company. In addition, the Company has agreed to indemnify 
the Underwriter against certain liabilities, including liabilities under the Securities Act of 1933, as 
amended. 

The Underwriter may allow certain dealers a concession of $.40 per share from the public 
offering price and such dealers may allow to other dealers a discount, not exceeding $.20 per 
share, with respect to the sale of the shares being offered hereby. 

The Underwriting Agreement provides for reciprocal covenants of indemnity against Ijability 
in certain instances, including liabilities under the Securities Act of 1933, as amended. 

The foregoing sets forth some of the provisions of the Underwriting Agreement, but does not 
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• LEGAL OPINIONS 

teo::„ra"no‘;^rjor^^^ 

C.'aXT'r'■ ''“"-i Beuc*.: K,o iSto”:,::,' 

secretary to the Company. ‘'''-Cord. 1- orrcster & Richard «n, Ksqs. is 

experts 

el^Jhey’r’tt' -eluded in this Pros, ectus and 

^dependent certified public accountants ^o^en & Brevla CPA.^ 

n included herein in relianrp^*”'°" thereon appears elsewhe e ’ in this 

and them authority as experts. *" “P°" ^^e opinion of such accou, ting flm 

reports to shareholders 

^‘'upend.nttrtinrt d'”'^ 

■TKtont may deem appropriate. The Company'. firclTi'^J/SuHa^^'' 


additional information 

At- At _ 


statements and ExhibiU filed as part therTof St^t * Sutement. and the finandS 

intents of any contract or other document ^e **' 0 ‘P«'ti s as to the 

^ ‘he copy of such "onJmet ^ instance 

the Repstration Statement for a full stateJlnf r I? ^ ‘her document filed as ji exhibit to 
u.» Froapactua ia ,„.,i«.d in rZ’l^r.ul t^r^T"'”"’ 
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REPORT OF INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS 


Board of Directors 
Southeastern Properties, Inc. 
Chattanooga, Tennessee 37421 


period from inception to June 30 1971 mH ii , , ^‘s^^'^fsements for the 

Our examination was maSe if kccorL^e with Jl. 30- 

accordingly included such tests of the accounting rMords* ^ auditing standards, and 

we considered necessary in the circumstances. * ^ ^ Procedures as 

scuii:rt;rn°'’pri°At', »< 

Receipts and DisbursemenU presents fairlv th^ "*1 September 30, 1971, the Statement of Cash 
from inception (May 1971) to September 30,197L ^^® Company for the period 


COHEN AND BREVDA 
Certified Public Accountants 


New York, New York 
January Si, 1972 
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SOUTHZASTUUr rROPiaTIBS, INO. 

BALAirOB 8^T 

Af AT 


ASSETS: 

Pr«pcrti«t at Cast (NoU 2) . 

0(1« Buildiag and Land (Notaa 2 and J). ."!!!!!!!!!!!!! 

Total Properties. 

DEFERRED CHARGES: 

■acurity Oepoaitt—Utilities. 

Coat at Registration (Note «). . 

Mortgage Escrows.[[. 

Other Sscrosrs. 

Uarecoecred Promotional, Esplontory and Dcvelopmcni Cost (NOTE 14) 

Tola) Deferred Cturgca. 

Sobocripiioaa Receivable—Capital Stock (Notes I and's) *"!!!!!!!!!! 

Bachanges Receivable. 

Cash.. 

Total Aaacts... 

UABILITIBS AND STOCKHOLDERS' EQUITY: 

****!•*«» Payable on Properties (Note 6). 

Notes Payable—International Land Locators, Inc (Notaa I, 2 A 7) 
Loans Payable—Others (NOTE IS). 

Total Mortgages and Notes Payable. 

ACCRUBD LIABILITIES: 

Interest on Mortgages (Note 7). 

Real Batata Tascs, Penalty and Interost (Note t)...'""./ 

Bicculive Salaries (Note #).!!!!!!!!!!! 

Other Taaas and Bapenses..... 

Total Accrued Liabilities. 

Total LiabUiiios. 

STOCKHOLDBRS' BQUITY (Note 1): 

Common Stock (8.01 Par}—Authorised I,0(»,000 Shares 


lasurt-on ^ Purchases.J1A(H4 Shares 

luued-oo Subscriptions., 8 ^, 5 , ghares 


Juno SO, 


1971 

8 

1.669.551 

50,000 

8 

1,719,551 


1,000 

15,655 

546 


28,500 


45,299 

10,000 


II 

8 

1,772.861 


9 


586,207 

200,080 

386,287 

5,721 

54,509 

4,000 

5457 

47,487 

$ 

655,774 


SopUmbar SO, 


in 

8 

1,630.86* 


50,000 

8 ' 

1.680.868 


1,000 

24,140 

692 

1,000 

55,897 


85,419 


),20l 

50.760 


8 1.818,558 


545,355 

199,168 

95,000 


M,20l 


5,819 

50.584 


4,887 


59,070 


S 679,271 


lotw..**........_ 

Capital in Bacess of Par 

On Land Purchases. 


2,950 

2,880 

1,068,907 

On SubacriDtions. 






69,850 

Total Stockholdera' Bqnity. 




Total Liabilities and Stockboiders* Bquity 


lalsygOl# 

t t nfm « 

I•1^9p0i7 

1.818,958 





S|c Accompansring Notes to Financial Statements. 
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FOR THB PERIODS SHOWN 


MANNING 


receipts 


lootptlon to 
Juiu to, itfi 


Cupiial SliK'k Siilm'ntK-il 

Cro- N In,III 

C.rosh III,III .',,1.. „i 

UUiti lUvii(,i^- •liU|,|ii„„. Jiuiiiiil.’ 
Tiit.ll Kcci'ijiti 


July ii i«7i to 
8 »pt«mh«r 30. 1971 


Mortgage .\iiii)i(i/j(j„p J.IIJ jU 

Mortgagr Interest |•a>^lcnili.. .. 40.919 

Rc«l Estate Escrow Payments . ’.W 7 443 

Coat ol Kegifiration. 171 34 (, 

Claries of Directors and OnicerV....!!.... .. ' J- 11.490 

• Iatcri4t!« and Ollice Supplies *. . H»J33 17 3 J 3 

&cur.ty and Escrow Dcposit on Loan. l.’oiO 

A^roey, Eee.. 1.000 ,,000 (No,*,) 

Ct^mtision on Sale of Land. .. ' ■ 953 (Notes 142 , 

Interest on Loans. . 4 , v . , * 

!?'.*! ^“’“'=“>"‘1 Penalties.. . J.65I ' 

I tihties and Telephone." . . 6.979 (Note’ll 

Recording Deeds. . . 673 I 133 ' ^ 

Payroll Taxes. .... 1,144 ’is. /». 

Other Disbursements; ... 2 g^ - o«c I) 

Office Salaries. 

Travel and Sundry. . 90 ^ 

Total Disbursements. . . . _ 1,737 

Net Increase in Cash During Perimj . .“til’ _ 99,731' 

Cash and Cash Items Balance at Beginning of Period. ” 

Cash and Cash I terns Balance at Close of Period.. .. .._Li. 

a) ^accompanying .Notes to Kinancial Statement. . . ^ ' 

.VoST;"" '• '’7' ‘o Septem-wr 30, ,971 

The Company efTected two loans totalise <os non a 

ollossing .'nc'irdTur ^be 

Interest. 4,167 

Real Estate Taxes. 2,673 

Attorney Fees and Deed Reg’utra't,’^. 

Escrow Deposit. ... 733 

Total Disbursements.. . .. 

NOTE 2 ^’'“"*'“ .* - 

Property (Pro^r^MO in^'p^M^iljf""The'D* r"""* September 30, 1971) known as h R 

.he property was 543.300 The following d.sbursem^e^; ^ 

Conmistioo to Broker. Company upon closing and is included above 

Attorney Fee and Closing Cost..* ♦•»*« 

^•a«»—Delinquent. 361 

Taxet—Current. .-. 310 


disbursements 


tai 

56(1.IKXI 

7(10 

(b) 

51(1.INXI 

95.('i«i (.\olel) 
45.500 (.Vote .’) 

60.700 

150.3(H,' 

3.113 

217 

23,376 

40.919 

9,933 

7,443 

171 

346 

13,349 

11,490 

4,333 

17,333 

671 

1,030 

1,000 

l,0(X) (Not* I) 


953 (Notes 1 4 2 ) 
4,330 (.Vote 2) • 
2,631 

6.979 (.Note’l) 

1,133 

(-Note I) 


900 
1,737 
99,731' 
50,749 

_^ 

$ 30,760 


Total Disburscnients. 


t 
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EXHI BI T A , ANNEXED TO AFFIDAVIT OF WILLIAM L. 


SOUTHEASTERN PROPERTIES. INC. 
NOTES TO FINANCIAL STATEMENTS 
AS AT .JUNE 30, 1971 
AND SEPTEBMER 30, 1971 


MANNING 


NO'FE 1: The ('nmpany 

a) The Company was incorporated as Modular Homesiles of America, Inc. under tlie laws of 
the S' .ile of Delaware on May 17. 1971 with authorized capitalization of 1,000,000 shares of 
•S.Ol iH>r value common stock. In August, 1971. the Company’s name was changc-d to Land 
Resources Corporation and in November, 1971, to Southeastern Properties, Inc. On May 14, 
1971, the Company acquired 19 tracts of real property from International Land Locaters, Inc a 
Tennessee corporation by issuance and payment of 218,044 shares of the Company’s Common 
Stock and assumption of mortgages attaching to the property totaling $402,953.00 As addition¬ 
al payment for the acquisition of the real property, the Company assumed the payment of a note 
of International Land Locaters, Inc. due in January, 1972 in the principal sum of $2f>0,000. (See 
“History and Business’’ elsewhere in this prospectus.) All of the issued and outstanding shares of 
stock of International Land Locaters. Inc. are owneil by Messrs. DeMatteo and Manning, FarenU 
of the Company. When the properties were acquired by International Land Locaters, Inc., a 
promisory note was executed by International Land Locaters, Inc. to the seller," Wilm^ 
Associates, Inc., dated April 1, 1971 in the face amount of $1,328,047.. due an ten annual 
installmenu, commencing April 1, 1973, with interest at 4%, payable annually with each 
installment. The interest on this promisory note is less than the market rate of interest for a loan 
of this type on that date, which was at 7%. The differential in interest, ratably over the ten year 
period between the 4% rate and the imputed interest at 7% amounU to $258,960. This amount is 
deducted from the principal balance of $1,328,047., giving a basis of $1,069,087. for the 
218,044 shares of the Company’s common stock issued tp International Land Locatert, Inc. by 
the Company when it acquired the properties. Of this total value of $1,069,087., the amount of 
$1,066,907. was transferred to capital in exceu of par on land purchases. (See note 2 below.) ' 

b) In addition, the Company issued 2,422 shares of common stock each to six directors 
which were paid for by the directors at $4.13 per share in April and May 1971, In addition, one 
director subscribed to 2.422 shares of common stock at $4.13 which were not paid for at June 
30, 1971. (It was paid for in July, 1971.) Of the total paid and subscribed ($70,(X)0), the amount 
of $69,830 was transferred to Capital in excess of par-on subscriptions. (See “Certain Trans¬ 
actions’’ elsewhere in this prospectus.) 


In May, 1971, the directors of the Company were granted options exercisible for a period of 
nve yean to purchase an aggregate of 33,908 shares (4,844 shares each) of the Company’s 
common stock $.01 par value at a price of $3.30 per share. 

The Company became a de facto corporation in April, 1971 and had transactions on May 1, 
1971 and subsequent to that date. In January, 1972, pursuant to shareholder authorization, the 
iiaued and outstanding 194,000 shares of common stock, $.01 par value, were exchanged for 
235,000 shares of common stock, $.01 par value. The financial statements at June 30 and 
September 30,1971 give retroactive effect to this transaction. 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 
SOUTHEASTERN PROPERTIES, INC. 

NOTES TO FINANCIAL STATEMENTS (Continued) 

AS AT JUNE .‘JO, 1971 
AND SEPTEMBER 30,1971 


NOTE 2: Properties At Cost 

acquired 19 tracts of real property from International r.and 
e nl ■’ “"1 *" payment for same, the Company issued 218.014 shares of its common 
stock, ^.01 value, assumed approximately $403,000 in morlpaacs payable on said proiKTty 
^d assunied the payment of a noto in the principal sum of $250,000 to National Rank of Norlh 

International Land Locators, Inc, at 4% interest, 
whmh interest has been pmd to January 1972. Title to the properties is now vested in the 
Company and Tennessee Title Company has insured title. (See “Note 1”. above and “History and 
Business elsewhere in this prospectus.) ^ 


“OnV?nal o' «tate is shown in the table below in the column 

1 ^1 ? v’ • "’e “ “llocating the total cost of the properties of $1,722,040 

“ the appraisal values of each property. The Agreement 
oalT^ff mn/Locaters. Inc. provided that the Company would 
toJL. n the note no matter what other liabUitics may atUch to 

any-|n April. 1971, the Company made certain payments on the assumed 

WoiTin payments are listed in the Uble 

rh»ra«iL^^ ♦ Pa ^ Adjust^ column. The total amount of this column, ($2,488.98) was 

^ International Und Locaters. Inc. The net cost of 
toe^ properties in the following tabulation are the values as per the Balance Sheet at June 30. 


REAL ESTATT INVENTORY 


^perty No. 

1 Scott Property . 


Original 

Cost Basis 

Cost 

Adjustment 

Net Cost 

2 

3 

Robison and Hon Prooertye . 

Riggers Property. 


516.047.00 

$ 413.13 

$ 139,084.00 

514,633.87 

4 

White Property. 



250.84 

46,690.16 

5 

Knauff Property. 



326.69 

47,483,31 

6 

7 

8 

9 

Green and Crane Pronertv . . 

Ruth (Trailer Park) Property .... 
Noll And Gault Prooerty . . . 

Lee Property. 


21,993.00 

41,725.00 

65,196.00 

714.37 

131.13 

443.75 

129.677.63 
21,861.87 
41,725 00 
64.752.25 

10 

Rogeis Property*^ .... 

. 



39.118.00 

11 

12 

Ragel, Lane and Guffv Property . . 
Dcitzen Property .... 


173,856.00 


38,683.00 

173,856.00 

13 

Hampton Property. 




43,464.00 

14 

Brookhaven Prooerty . . 




43,029.00 

IS 

Wells Property . 




31.294.00 

16 

17 

Maryville Alcon Property_ 

Ridgecrest Property . 


65,196.00 


130,392.00 

65.196.00 

18 

10 

Hoakina'^Waterlevel Property . 

Drake, Tate—Fint Federal Property ,, 
TOTALS. 


66.934 

47,984.00 

.. $ 1.722.040.00 

209.07 
$ 2.4Rli.98 

33,902.00 

66,9.34.00 

47,774.93 

$ 1.719..'>51 02 


•Include vlue of $50,000.00 .pplicbK to Ofr.ee Building tnd L«.d now being used by ihc Company 
••Property told on August ] 3, 1871. 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

SOUTHFASTKRN PIlOPFKTtFS, INC 
NOTES TO FINANCIAL STATEMENTS (Continued) 

. AS AT JUNE 30, 1971 
ANO SEPTEMBER 30, 1971 

NOTE 3: Office ItiiildinR und Land 


The Company occupies a house on its nroDortv 9 uhii-ii 

Sualf "'Tir'T 'T "" “■■'ins ihu m.Uialii.n .,n Ihis ''in 

let S'oU.OOO. This value IS sliown scparatciv in the nal-iiiic Shooi n. 


NOTE 4: Cost of Registration 

ritel itiZiZl*''’" to capiUliz, th, cost and e«pon». Incurrrd to dam In 

to 

», June 30, 1 971 September 30, 1971 

^veling by Ntanigement, etc. S 2,153 ' sTiss 

.. 10,000 lo’ooo 

Printing . . 3-000 

. ~ 3.852 

. il3.6M $24,840 

NOTE 5: Subscriptions Receivable-Capital Stock 

hi. Company’s directors had subscribed to but not as vet raid for’ 

hu sub^ription to the Company’s common stock, $.01 par value (2 422 shares at S 4 ^'t i.#.r 

ta't'hi'aroikh''M“’'!’‘'°'' .''‘I'”’’'*' “ *”<1» •!» till., .d 

NOTE 6: Mortgages Payable on Properties 

The Mortgages Payable were attached to the properties at date of u .u 

and by the Company. (S« .Vo« I and 2 above, and •^la.?™ “d Bu^LZ' 

Comp«,y a. June 30. 1971 and Sepl,.mb.T 30. 1971. scheduW by propertrZmbeV and 
ton'oiT •“'““nlWIy confirmed by the payee.. The sihedul. 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

SOUTHEASTERN PROPERTIES, INC 
NOTES TO FINANCIAL STATEMENTS (Continued) 

AS AT JUNE 30,1971 
AND SEPTEMBER 30,1971 

NOTE 6: Mortgages Payable on Properties (Continued) 


MORTGAGES PAYABLE 


Property No. Mortgage Payee 

1 R.P. Scott. IVu&tii# 

Balance 

June 30,1971 

Balance 
September SO, 
1971 

Interest 

Rate 

2a 

Robison. 


$ 60,213.10 

6% 

2b 

C.O. Hon. . 


46,155.25 

6% 

3a 

3b 

3c 

A. Bigccfs (American National Bankl 

R.E. Biggen (Hamilton National Bankl 

First Federal Bank. 


87,500.00 

4,855.18 

6,172.60 

6% 

G% 

6% 

4 

Thomas W. White. 


7,242.76 

6% 

5 

Jennie Knauff. 


5.939.42 

6% 

6a 

6b 

Oane (aeveiand National Bank) 

Homer Green. 


5,820.94 

4.000.00 

6% 

6% 

7a 

Qmer Ruth (Trailer Park) ... 


721.91 

3,420.00 

6% 

7b 

Elmer Ruth (Trailer Park)_ 


6% 

8a 

Gault . 


1,000.10 

6% 

8b 

Ida Noll (Jade WInrtal. 


3,150.00 

5% 

9 

Thomas Lee. 


1,242.50 

6% 

10 

Ross Rogers*. 


3,550.05 

6% 

11a 

11b 

L*ne tt Guffv. 

Regel . 


—0* 

28,265.51 

6% 

6% 

12 

Girl Deitzen. 


6,043.80 

6% 

16 

William WHU. . 


30,338.41 

6% 

19a 

19b 

Uan Drake (.Maplewood West) ... 

OmI Drake (Maplewood) . 


27,593.10 

6,660.00 

6% 

6% 

19c 

D. Tate—First Federal . 


lf613.2i 

2,962.86 

6% 

19d 

u. Take (.Maplewood West) . 


6% 


TOTAL . 


1.972.50 

6% 


•Property Sold on August 13,1971. 


$ 345,333.10 







NOTE 7: Notes Payable->4ntemaUoaal Land Locaten, Inc. 

May*i4 5^*^*'* ^250.000 as assumed by the Company on 

eU^whL in 1 “d 2 above and “History and Busings" 

International Land 

the n^’ n!> *'^**~^"’*‘ ‘I>e Company would pay no mote than the $250,000 face value of 

"“y to properties In Apr f 1971 the 
“’r “T*" to avoid de auU 

real Zt LSJa? mi ^0.1971 and 

$I>»,868.Th,dedoc«io™«iteimtedu toU^; “ S.pt,mb.r 30. 1971 to 
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EXHIBIT A, ANNEXED TO AFFIDAV]^ OF WILLIAM L. MANNING 

SOUTHEASTERN PROPERTIES, INC. 

NOTES TO FINANCIAL STATEMENTS (Continued) 

AS AT JUNE 30. 1971 
AND SEPTEMBER 30,1971 

.NOTE 7: Note* Payable—International Land Locatcrx, Inc. (Continued) 

LIABILITY BALANCES PRIOR TO MAY 14. 1971 

Incrplion to Inception July I, 1971 to 

June 30. >971 September 30. 1971 

Mortgaecs Payable and Interest Payments. $13,607 

Interest accrual at June 30. 1971 for periods 

prior to .May 11. 1971 . 2.997 212 

Real Estate Tax accrual at June 30, 1971 

for periods prior to May 14, 1971 . 33,316 - 

Total Deduction . $49,9^ 212 

NOTE 8: Accrued Liabilitiett-Real Estate Taxes, Penally and Interest 

The real esUte taxes, penalty and interest both delinquent and current are accrued as at June 
30, 1971 and September 30, 1971. The total accrual on delinquent and current taxes for the 
period prior to .May 14, 1971 amounting to 33,316 is properly chargeable against Note 
Payable-International Land Locators, Inc. (See Note 7. above). The balance of the accrual is an 
expense of the Company. 

NOTE 9; Accrued Liabilities—Executive Salaries 

The salaries of the two executive officers. Messrs. Anthony J. DeMatteo and William L. 
Manning. President and Vice President of the Company respectively, have been fixed by the 
Board of Directors at an annual level of $25,000 each. The accrual of $4,000 in the Balance 
Sheet represents unpaid gross salary at June 30, 1971. Payroll taxes on these salaries have been 
accrued. 

NOTE 10: Income 

The Company has had no earned income on sales of real estate or on commissions and rentals 
for the period ended June 30. 1971. However, parcel No. 10 (Rogers) of real estate was sold in 
August, 1971 and the profit of $1,899 was included in that period. (See “Recent Developments” 
elsewhere in this prospectus.) (See Note 14 below.) 

NOTE 11: Repairs and Maintenance 

It is Management’s policy to expense all items of repairs and maintenance as they are 
incurred. .\ny capital improvements to any of the properties will be added to the value of the 
property. 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 

SOUTIIEASTKKN PROPKftTIES, INC. 

NOTES TO FINANCIAL STATEMENTS (Continued) 

AS AT JUNE .30, 1971 
AND SEPTEMBER 30, 1971 

NOTE 12: .Stuck Options 

$3.30 |,CT 0,3,,.. Ih.. ,,f "urr'' * «•"> " prl™ of 

may dilute the stock holdiiig.s of the pubik. " ^ "“ch options 

Qualified Stock Option Plan 

shares of iu Common StOTk^v^re^r°esij?cd ^*^°*^** Option Plan, under which 20.000 

“qualified stock options- under Section 422 of the rnrnaTR^^er^^^^^ - 

key‘impToy^M.'’lnclu^nrofLitr!^^^^ Board of Directors, 

are eligible to receive options. Employees who “ directors, 

ouutanding shares of Common Stwk^are not elicihle^r^^ ^ indirectly, more than 5% of th.- 
may not be granted under the Plan after April 30 1976 3*''^ under the Plan. Options 

more than five years after the date of graSt Each over a period of not 

shares covered after the expiration of onflear ^ one-third of the 

two-thirds after the expiration of two years and in fud after option is granted, as to 

exercise price may not be less than the fair ml/ket vail three years. The 

panted. If an option granted under the PlanTeTmilti « ^ oP‘'°n is 

in full, the unpurchased shares subject to that nnt n u***^'*^** without having been exercised 
Plan. Options may not be Srr!S oThe^th^rr^^^^ bo available for further grant under the 
and. during the lifetime of the optionee mav hp descent and distribution 

three months after cessation of employment, whether vSta^ ^or'k^ 

accords to an employeJ^ whol*q!dres stlk*thri^^ Internal Revenue Code 

must make no disposition of such stock within t^e thr *^‘^'** “ “qualified stock option," he 

the date on which the stock is issued to hi^ P‘^nod beginning on the day Lfter 

NOTE 13: Loans Payable—Others 

•mount. This lo«n'^'’M'7W%°ntomt°m1rliL! d n**" $20,000 face 

date. On Sep»„b« 29. 1971 “• ">« t«i»id that 

Corporation for $75,000 face amount with i ? the Compan^y with Genera] Service 

proceeds of thu loan’ was uS ^Ipay Z h® ^9. 1972. Part of the 

$20,000. mdicated above on October 11, 1971 , for 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MAIWING 

SOUTHEASTERN PROPERTIES, INC. 

NOTES TO FINANCIAL STATEMENTS (Continued) 

AS AT JU.^E 30.1971 
AND SEPTEMBER 30,1971 

NOTE 14: I 'niecovcred Promotional, Exploratory and Development Coat 

The Company incurred promotional, exploratory and development cosU and expenses from 
its inception to September 30, 1971, which are of a developmental nature and are thus included 
as a deferred asset. A complete schedule of these costs and expenses to September 30, 1971 
follows: 


SOUTHEASTERN PROPERTIES, INC. 
SCHEDULE OF UNRECOVEREO COSTS 
INCEPTION TO SEPTEMBER 30,1971 


Development costs; 

Proceeds of sale of property No. 10 (Rogers) 

Cost of property (per books). 

Commission on ule . 

Closing costs snd fees. 

Net pin on sale of property No. 10. 

Maintenance. 

Real estate taxes. 

Interest on mortpgcs. 

Recording deeds. 

Total development costs. 

General administrative expenses; 

Executive salaries. 

Office salaries. 

hyroU taxes. 

UtHiUes . 

Travel expenses . 

Autoexpenacs. 

Office supplies. 

Telephone . 

Professional and legal fees . 

Bank charges and sundry . 

Total general administrative expenses. 

Grand total. 


($45,500.) 

$ 38,683. 

4,550. 

368. 43,601. 

($1,899) 

62. 

3,688. 

21,582. 

1,268. 

$24,701 


$21,667. 

900. 

1,849. 

251. 

1,153. 

533. 

1,722. 

2,033. 

585. 

503. 

31,196. 

$55,897 


30 


r 



























EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM L. MANNING 
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INTERROGATORIES TO PLAINTIFF STUART D. WECHSLER FROM 
HOWARD J. GOLDSTEIN DATED JULY 11, 1972. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

SAME TITLE 


You are hereby required to answer under oath the 
following Interrogatories which are propounded pursuant 
to R\ile 33 of the Federal Rules of Civil Procedure 
within 30 days after service hereof: 

1. State your name and residence address. 

2. Set forth your present occupation and the name 
and address of the con 5 )any or firm you work for. 

3. Set forth the following information in relation 
to your alleged purchase of stock of SOUTHEASTERN PROP¬ 
ERTIES, INC. : 

a. Date of such purchase. 

b. In whose name was the pvurchase made. 

c. From whom or what company did you buy the stock. 

d. How many shares did you purchase and at what 
price. 

e. When did you sell some of these shares, giving 
also the exact number sold, the price received and the 
name of the broker and the name of his compiuiy who 
handled the transaction. 









INTERE^^ES ^ STUART D. WECHSLER PROM 

HOWARD J. GOLDSTEIN DATED JULY 11, 1972 

4. a. State explicitly what filings were not made 

in the State of New Jersey and the source of your knowl¬ 
edge. 

b. State explicitly whether the Attorney General 
of the State of New Jersey ever brought any action 
against SOUTHEASTERN or any of the other Defendants in 
this case in relation to the Public Offering of SOUTH¬ 
EASTERN stock, to the best of your knowledge, whether 
such knowledge is known personally by you or was conveyed 
to you through other sources; state also the source of 
such knowledge if your answer is ir. the affirmative. 

5. Set forth with particularity each and every 
-untrue statement of material facts" and "false and mis¬ 
leading statements" as alleged in Paragraphs "23" and 
"24" of the amended Complaint. 

6. Set forth with particularity what filings Plain- 
tiff allese. were not made with the Attorney General of 

the State of New York and the source of Plaintiff's 
knowledge thereof. 

7. Annex copies of each and every Order issued by 
the Attorneys General of either New York or New Jersey 
which purported to halt trading in the stock of SOUTH¬ 
EASTERN PROPERTIES, INC. in those states. 


/ 
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INTERROGATORIES TO PLAINTIFF STUART D. WECHSLER FROM 
HOWARD J. GOLDSTEIN DATED JULY 11, 1972 

8. a. State the name of the conqpemy stockbroker 
WILLIAM HYMAN works for. 

b. State the date of each and every occasion when 
you spoke to WILLIAM HYMAN concerning SOUTHEASTERN PROP¬ 
ERTIES, INC. and the substance of each such conversation. 

c. Annex copies of any and all correspondence had 
between yourself and WILLIAM HYMAN with respect to 
SOUTHEASTERN PROPERTIES, INC. 

9. a. Set forth the name of, and the firm for 
which he works, the "securities broker" mentioned on 
Page 3 of your Affidavit dated June 16, 1972 which was 
submitted in opposition to the motion to strike the 
Conplalnt. 

b. State whether you ever dealt with this securi¬ 
ties broker before re the purchase or sale of stock or 
other securities. 

c. Set fo':th the dates of each conversation you 
had with this securities broker and the substance of each 
and every such conversation. 

10. State whether Plaintiff ever tried unsuccess¬ 
fully to buy or sell shares of SOUTHEASTERN PROPERTIES, 
INC.; if the answer is in the affirmative, set forth the 
following information: 
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a. The date of such attempt. 

b. The number of shores you sttes«,ted to sell or 
buy and whether it was a purchase or sell order. 

c. The individual broker and the nas» of the brok¬ 
er’s firm who you used for this transaction. 

I. The reason given by the broker for the unsuccess 
ful fulfillment of your order. 

e. In What state you attes*,ted to have the order 
placed and whether you tried in other states. 

II. set forth whether you were ever associated in 

*ny way with Defendant MONARCH FUNDING CORF., if the 

«swer is in the affirmative, give the following infor- 
nation: 


tion. 


a. The starting and cessation dates of such connec- 


b. What your position or relationship with MONARCH 
was in detail, setting forth all of your duties. 

c. Whether or not your parting with MONARCH was on 

a friedly basis; if i„ the negative, set forth the reason 

Why and under what clrcumatances your relationship was 
severed. 

12. set forth whether you had ever heard of SOUTH- 

eastern properties, INC. nrlor- 

Nc. prior to your purchasing of 
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INTE RROGATORIES 
HOWARD J. 


TO PLAINTIFF STUART D. 
GOLDSTEIN DATED JULY 11 


WECHSLER FROM 
, 1972 


Stock in the company; it the answer is in the affirmative, 
set forth the following information: 

a. The date and the manner in which you first be¬ 
came acquainted with SOUTHEASTEHN PROPERTIES, INC. 

b. The names of the individuals who first acquainted 
you with SOUTHEASTERN PROPERTIES, INC. 

c. State with particularity the extent of your 
knowledge of the company prior to your purchase of 
shares. 

13. Set forth in detail how you came to the conclu¬ 
sions reached in Paragraph "22" of the Complaint, includ¬ 
ing in your answer the following information: 

a. What professional sources you used in reaching 

these conclusions, i.e., personal knowledge, accountants, 
la%^ers, etc. 

b. The name of each such individual whose advice 
you received as set forth in "a" above and the name of 
the firm for which that individual works. 

c. State specifically and in detail the basis for 
the conclusions reached in Paragraph "22". 

14. Set forth in detail the source of your knowl¬ 
edge concerning your allegation in Paragraph "20" of the 
amended Complaint, giving the names of your sources of 
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interho^ries to plaintiff stdart d. wechsleh from 
HOWARD J, GOLDSTEIN DATED JULY 11, 1972 

information and annexing to your answer any and all cor¬ 
respondence or other material which you received, or are 
in possession of, concerning negotiations between SOOTH- 
EASTERN and APOLLO INDUSTRIES, INC. 

15. State Whether Plaintiff has any personal knowl¬ 
edge of the allegations set forth in Paragraphs "17", 
"18", "19", >20*, "21", -22-, -23- and "24" of the Com¬ 
plaint, if the answer is in the affirmative, state which 

allegations he has personal knowledge of and how he came 
to have such knowledge. 

Dated: New York, New York 
July 11, 1972 


s/ HOWARD J, GOLDSTEIN 
Attorney for Defendant 
SCHNEIDER & BARATTA 
1250 Broadway 
New York, N. Y. 10001 
736-8088 
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INTERROGATORIES TO PLAINTIFF STUART D. 

HOWARD J. GOLDSTEIN DATED JULY 11 


WECHSLER FROM 
, 1972 


To: 


Shatzkin and Cooper 
Attorneys for Plaintiff 
235 East 42nd St. 

New York, N. Y. 10017 


Hart ft Hume, Esqs. 

Attorneys for Defendemts 
James Henry and 

Henry, McCord, Forrester & Richardson 
10 East 40th St. 

New York, N. Y. 10016 


Schwartz, Mermelstein, Bums, Lesser 
& Jacoby, Esqs. 

Attorneys for Defendant 
Southeastern Properties, Inc. et al. 
445 Park Avenue 
Now York, N. Y. 


Kmo, Kessler, Preiss, Rand & Proujansky, p.c. 
Attorneys for Defendant 
Monarch Funding Corp. 

60 Wall Street 

New York, New York 10005 
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PLAINTIFF'S ANSWER TO INTERROGATORIES SWORN TO 
AUGUST 4, 1972. 

united states district COURT, 
Southern district of new York, 

I 

Same title 


Plaintiff, for his answer to the Interrogatories of 
defendant Schneider & Baratta, states: 

1. Stuart D. Wechsler, 305 E. 86th Street, New 
York, N. Y. 

2. Attorney; Kass, Goodkind, Wechsler & Gerstein, 
122 E. 42nd Street, New York, N. Y. 

3. (a) On or about March 13, 1972 

(b) Stuart D. Wechsler 

(c) Hale Securities, Inc. 

(d) 400 shares at $5.00 per share 

(e) 100 shares swld on March 24, 1972 at a price 
of $5.25 per share, through Hale Securities, Inc. 

4. (a) Deponent presently has no knowledge or in¬ 
formation sufficient to support a belief as to what fil¬ 
ings were made in New Jersey. 

(b) Plaintiff has no knowledge as to any actions 
brought by the Attorney General of New Jersey against 
any defendants. 
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PLAINTIFF’S ANSWER TO INTERROGATORIES SWORN TO 
AUGUST 4, 1972 

5. The Registration Statement and Prospectus stated 
the properties of Southeastern were reflected in South¬ 
eastern's financial statement at a cost of $ 1 , 719,551 
and the balance sheet of Southeastern carried as assets 
real properties at $1,630,868 as of September 30, 1971 . 

In addition, the Registration Statement and Prospectus 
stated that on the basis of the property valuation of 
$1,719,551, 218,044 shares of Southeastern’s stock issued 
to International Land Locators, inc. for the properties 
less mortgage and note obligations which were valued at 
$1,069,087, or approximately $4.90 per share. 

6. On information and belief, defendants failed to 
make those filings required pursuant to Section 352-c and 
352-e of the General Business Law. 

7. Plaintiff does not have in his possession any 
copies of the orders requested. 

8. (a) Hale Securities, Inc. 

(b) Numtous occasions during March, April and May 
of 1972 

(c) No such correspondence exists 

9. (a) Vincent Martinelli of F. S. Moseley & Co. 

(b) Yes 
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PLAINTIFF'S ANSWER TO INTERROGATORIES SWORN TO 
AUGUST 4, 1972 

(c) On or about June 12, 1972 I asked Mr. Martin- 
el li whether there was a quotation for Southeastern stock 
in the pink sheets and if not when it was last quoted. 

He called me back advising me that the stock was last 
quoted on May 5, 1972. 

10. Yes 

(a) On several occasions furing May 1972 

(b) I attempted to sell all my shares at various 

times but on each occasion no sale order was placed since 

I was informed that there was no trading in these securi¬ 
ties. ' 

(c) No transaction occurred 

(d) I was told that no market existed in these 
securities as a result of actions or investigations by 
the Attorney General of the State of New York. 

(e) I attempted to sell these securities in the 
State of New York, but was told that no market existed 
for these securities. 

1.1. No 

12. Yes 

(a) I first became acquainted with Southeastern 
Properties, Inc. during February or March of 1972 when 
a copy of the Preliminary Prospectus was mailed to me. 
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PLAINTIFF'S ANSWER TO INTERROGATORIES SWORN TO 
AUGUST 4, 1972 

« 

(b) William Hyman 

(c) The information contained in the Preliminary 
Prospectus. 

13r I relied on counsel for the conclusion reached 
in 127 of the complaint. 

14. I was told of the facts concerning this alle¬ 
gation by William Hyman. No correspondence exists re¬ 
garding this matter. 

15. I have no personal knowledge of the facts under¬ 
lying the allegations of 1117, 18, 19, 20, 22, 23 and 

24 of the Amended Complaint. My knowledge as to the 
allegations of 121 derive from my having read the Pros¬ 
pectus of Southeastern Properties, Inc. 

Plaintiff objects to the following interrogatories 
heretofore served on him by the defendant on the 13th 
day of July, 1972 on the grounds stated: 

1. Interrogatory 4(2) to the extent of the source 
of my knowledge in that such information is privileged 
and is irrelevant to the issues of this action. 

2. Interrogatory 6 to the extent that it requests 
the source of my knowledge of the filings which were not 
made with the Attorney General of the State of New York, 
in that such material is privileged euid irrelevant to 
the issues of this action. 


I 
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PLAINTIFF'S ANSWER TO INTERROGATORIES SWORN TO 
AUGUST 4, 1972 . 

3. Interrogatory 9 in that it is irrelevant to the 
issues of this action. 

4. Interrogatories 13(a) and (b) in that such in¬ 
formation is privileged and is irrelevant to the issues 
of this action. 

Dated: August 4, 1972 

STUART D. WECHSLER 

(Verified by Stuart D. Wechsler, August 4, 1972.) 






109a 


NOTICE OP MOTION FOR CLASS ACTION DATED JULY 31, 1972. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


SIRS: 

PLEASE TAKE NOTICE that upon the affidavit of Edward 
Labaton sworn to July 31, 1972, and all prior proceedings 
herein, the undersigned will move this Court at a motion 
term thereof to be held in Room 110, United States Court¬ 
house, Foley Square, New York, New York 10007, on 
August 22nd, 1972, at 10:30 A.M., for an order declaring 
that the above entitled action be maintained as a class 
action, pursuant to Rule 23(c)(1) of the Federal Rules 
of Civil Procedure, and for such other and further relief 
as may be just proper. 

Dated: New York, New York 
July 31, 1972 


Yours, etc. 

SHATZKIN AND COOPER 
By: EDWARD LABATON 
(A Member of the Firm) 
Attorneys for Plaintiffs 
235 East 42nd Street 
New York, New York 10017 
Tel.: (212) MU 7-8800 
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NOTICE OF MOTION FOR CLASS ACTION DATED JULY 31 


To: 


Hart ft Hune^ Esqs. 
Attorneys for Defendants 
Jfunes Henry and 
Henry, McCord, Forrester & 
10 East 40th Street 
New York, N. Y. 10016 


Richardson 


Schwartz, Mermelstein. Burns, 
4 Jacoby, Esqs. 

Attorneys for Defendant 
Southeastern Properties, Inc. 
445 Park Avenue 
New York, N. Y. 


Lesser 


et al. 


Kane, Kessler, Preiss, 
Attorneys for Defendant 
Monarch Funding Corp. 

60 Wall Street 


Rand & Proujansky, p.c 


New York, New York 10005 


and 


Howard J. Goldstein, Esq. 
Attorney for Defendants 
Schneider 4 Baratta 
1250 Broadway 
New York, New York 10:';1 


1972 
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AFFIDAVIT OF EDWARD LABATON IN SUPPORT OF MOTION-FOR 
CLASS ACTION DETERMINATION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


Same Title 


State of New York, 

County of New York, ss: 

EDWARD LABATON, being duly sworn, deposes emd says: 

I am a member of the firm of Shatzkin & Cooper, 
attorneys for the plaintiffs in this action. I submit 
this affidavit in support of plaintiffs' motion for an 
order pursuant to Rule 23(c)(1), determining this action 
to be a class action.* 


*At this point plaintiffs will not enter into an 
extended discussion of what kind of notice should be sent 
to nembers of the class if the Court should determine 
this to be a class action. it is suggested that if this 
motion is granted counsel may be able to work out the 
mechanics of such notice with the approval and assistance 
of the Court. The question of who should pay for such 
notice may also become insignificant depending upon how 
many persons are in the class. 








112a 


affidavit of EDWARD LABATON IN SUPPORT OP 
CLASS ACTION DETERMINATION 


MOTION FOR 


nature of the Action. 


The claims asserted herein arise out of the use of 
a false and misleading prospectus in connection with the 
public offering of 200,000 shares of common stock of de¬ 
fendant Southeastern Properties, Inc. ("Southeastern") 
commenced on January 31, 1972. The public offering was 
underwritten by defendemt Monarch Funding Corp. 
("Monarch") at a price of $5.00 per share. 

In addition to Southeastern and the underwriter, 
the other defendants were the directors and officers of 
Southeastern, Southeastern's attorneys, the underwriter's 
attorneys and Southeastern's special counsel.* 

Plaintiff purchased 400 shares of Southeastern stock 
on or about March 13, 1972, for $5.00 per share, and 
still retains 300 of said shares. 

The class consists of those who purchased South¬ 
eastern stock pursuant to Southeastern's prospectus dated 
January 31, 1972 (the "prospectus") whether such persons 


*A copy of the Complaint is 
Exhibit 1. 


annexed hereto as 
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AFFIDAVIT OF EDWARD LABATON IN SUPPORT OF MOTION FOR 
CLASS ACTION DETERMINATION 

purchased their shares directly from the underwriters of 
the public offering or in the open market thereafter, 
and who have either retained their stock or sold their 
stock at a loss. Jurisdiction is based upon Section 
22(a) of the Securities Act of 1933, Section 27 of the 
Securities Exchange Act of 1934 and on the principles 
of pendent jurisdiction. The Complaint alleges viola¬ 
tions of Section 11, 12(2) and 17(a) of the Securities 
Act of 1933 and Sections 10(b) of the Securities Exchange 
Act of 1934, the rules emd regulations of the Securities 
and Exchange Commission thereunder euid Sections 352-c 
352-e of the N. Y. General Business Law. 

The prospectus utilized in the Southeastern public 
offering was materially false and misleading in that; 

a) the prospectus failed to disclose pendency of 

\ 

merger negotiations between Southeastern and ;^ollo In¬ 
dustries, Inc. ("Apollo"). Said negotiations, which com¬ 
menced prior to filing of the registration statement, 
were in regard to an acquisition by Apollo of Southeastern. 
In deciding against a motion made by defendant Schneider 
6 Baratca to dismiss this action. Judge Gurfein stated: 

* * * a transaction involving a merger or substantial 
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APPIDAVIT op EDWARD LABATCM IN SUPPORT 
CLASS ACTION DETERMINATION 


OP MOTION POR 


acquisition would, on its face, be material since it rea 

sonably might affect the value of the Corporation’s 
stock." 


b) the prospecru.^ failed to disclose that the Com- 
pany had failed to comply with the filing requirements 
of the States of New York and New Jersey. As a conse¬ 
quence of the failure to make such filing, soon after the 
public offering and in March, 1972, the Attorney General 
of the State of New York commenced a^ investigation of 
the public offering and the investigation has resulted 
in a halt in trading of the common stock of Southeastern. 
The registration statement and prospectus of Southeastern 
did not disclose that certain filings were required with 
the Attorneys General of the States of New York and New 
Jersey, did not disclose that such filings ,had not been 
made and did not state that as a result of \he defendant’s 
failure to make such filings the securities sold to the 
plaintiff and to the class he represents are not readily 
tradeable. According to Judge Gurfein, "a fact which 

may effect the free marketability of shares is, on its 
face, material." 

c) the eseets reflected In the financlel statements 
to the Southeastern prospectus were artificially Inflated, 
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affidavit of EDWARD LABATON IN SUPPORT 
CLASS ACTION DETERMINATION 


OF MOTION FOR 


in that the prospectus carried as assets real properties 
at $1,630,868 as of September 30, 1971 and total assets 
as $1,719,551. In addition, the ptos{>ectus and registra¬ 
tion statement stated that, on the basis of the asset 
valuation of $1,719,551, 218,044 shares of Southeastern 
stock issued to International Land Locators, Inc. for the 
properties, less mortgage and note obligations, were 
valued at $1,069,087 (or approximately $4.90 per share). 
These statements were materially false and misleading 
in that the properties owned by Southeastern were acquired 
by International in exchange for the assumption of 
$403,000 in existing mortgages and the issuance of Inter¬ 
national's corporate note having a principal face amount 
of approximately $1,328,000 payable over a period of ten 
years with interest at 4% per annum. International's 
4 % corporate note had a value substantially less than 
its principal face amount. In addition, by virtue of 
the fact that the note issued for the properties Mad a 
true value substantially less than its principal face 
amount, the assets reflected on Southeastern's balance 
sheet was artificially inflated. Finally, the valuation 
of shares of stock issued to International in exchange 
for properties was artificially inflated by virtue of 
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affidavit of maton in support op motion for 

CLASS ACTION DETERMINATION 

the Inflation of the valuation of the properties on South- 
®^8tBrn 8 balance sheet# 

The Requiremente of Rule 23. 

1ul0 IKa) 1; Although plaintiff at this time is 
not in a position to state the precise number of purchas¬ 
ers Of Southeastern stock damaged during the period Jan¬ 
uary 31, 1972 through March, 1972, it seems evident that 
’the class is so numerous that joinder of all members is 
inpracticable-. 200,000 shares were sold to the public 
and during the relevant period there was trading in the 
stock. Thus, prima faoie, it would appear that there 
are at least five hundred members of the class. 

oule S3(a) 2 , The registration statement and pros¬ 
pectus pursuant to which the Southeastern stock was sold 
raises ’questions of law or fact common to the class.- 
Questions of fact common to the class includes 
(a) whether the prospectus failed to disclose pen¬ 
dency of merger negotiations between Southeastern and 
Apollo? 


to actual section refe 


rs 
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AFFIDAVIT OP EDWARD LABATON IN SUPPORT OF MOTION FOR 
CLASS ACTION DETERMINATION 

(b) whether the company failed to comply with the 
filing requirements of the states of New York and New 
Jersey? 

(c) whether the assets reflected in the Southeast¬ 
ern financial statements were artificially inflated? 

(d) whether Southeastern# its directors and offi¬ 
cers# its attorneys# the underwriter# the attorneys for 
the underwriter# or the special counsel to the company# 
knew# or in the exercise of due diligence should have 
known# of the misleading character of the registration 
statement. 

Answers fo these questions and all other questions 
concerning the truth of the prospectus should be iden¬ 
tical for all members of the class# in that all these 
misrepresentations and omissions are identical to each 

the class since they come from a common source# 
the prospectus. 

Questions of law common to the class include ques¬ 
tions of whether or not defend 2 mts vi61ated Sections 11# 
12(2) and 17(a) of the Securities Act of 1933# as amended 
Sections 10(b) and 27 of the Securities Exchange Act of 
1934# as amended# emd the Rules and Regulations of the 
Securities and Exchange Commission promulgated thereunder 



AFFIDAVIT OF EDWARD LABATON IN SUPPORT OF MOTION FOR 
CLASS ACTION DETERMINATION 

and Sections 352-c and 352-e of the New York General 
Business Law. 

Rule 23(a) 3: Again, as under 23(a) 2 above, the 
claims of the plaintiff that the registration statement 
and prospectus were false and misleading Is "typical of 
the claims of the class." 

Rule 23(a) 4: The Individual plaintiff being In the 
same position as the other members of the class who were 
damaged by defendants’ actions, will "fairly and ade¬ 
quately protect the Interests of the class." Plaintiff's 
Interests are Identical to the Interest of the members 
of the class, and are In no way antagonistic to the In¬ 
terest of the absent class members. The Courts have held 
that among the Important elements In determining adequacy 
of representation Is the experience of counsel. I am In 
charge of this litigation. For more than ten years I 
have been engaged primarily In the field of securities 
law and corporate litigation. I have represented plain¬ 
tiffs and defendants In numerous cases under the securi¬ 
ties laws. Including class actions In this Court. In 
addition, I have participated In Practising Law Institute 
programs on shareholder suits and class actions. 
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affidavit of EDWARD LABATON IN SUPPORT 
CLASS ACTION DETERMINATION 


OF MOTION FOR 


Rule 23(b) 3: This action would appear to be a 
classic exasiple of the kind of situation for which the 
class action was designed. There can be no doubt that 
in actions involving a public offering with over five 
hundred potential plaintiffs, all damaged in the same 
manner by the acts of defendants, "a class action is 
superior to other available methods for a fair and effi¬ 
cient adjudication of the controversy." Here, where the 
acts complained of are specific and affect all of the 
class members equally, "the questions of law or fact com¬ 
mon to the members of the class predominate over any 
other questions", such as amount of damages, "affecting 
individual ineinbors, " 

Members of the class have not expressed "an interest 
* * * in individually controlling the prosecution • * • 
of separate actions." Plaintiffs counsel knows of no 
other action, concerning the controversy herein commenced 
to date by member, of the class on «. individual basis. 
Therefore, "litigation concerning the controversy already 

commenced" present, no impediment to declaring this ac- 
tion a class action. 

There are no extreme or unusual "difficulties likely 
to be encountered in the management" of this class action 
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affidavit of EDWARD LABATON IN SUPPORT OF MOTION FOR 
CLASS ACTION DETERMINATION 

since, again, the common questions of law ^md fact extend 
to all of the members of the class. Moreover, the prob¬ 
lems presented in the conduct of this class litigation 
are no different from the problems presented in the in¬ 
numerable other securities actions determined to be proper 
class actions in the recent past. 

Conolueion. 

An action on a prospectus alleged to be false and 
misleading is the kind of action provided for in Rule 23. 

The motion for class action determination should be 
granted. 

(Sworn to by Edward Labaton, July 31, 1972.) 
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AFFIDAVIT OF ARNOLD I. BURNS IN OPPOSITION TO CLASS 
ACTION MOTION SWORN TO OCTOBER 10, 1972. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME Title 


State of New York, 

County of New York, ss: 

ARNOLD I. BURNS, being duly sworn, deposes and says; 

1. I am a member of the firm of Schwartz, Mermel- 
stein. Bums, Lesser & Jacoby, attorneys for defendants 
Southeastern Properties, Inc., Anthony J. DeMatteo, 
William L. Manning, Ronald Ullenberg, David L. Boyd, 

H. T. Braddock, George E. McGee, III and Chalmers K. 

Smith and make this affidavit in opposition to plaintiff's 
motion that the within action be maintained as a class 
action pursuant to Federal Rule 23. 

# 

2. Defendant Southeastern Properties, Inc. ("South¬ 
eastern" or the "Coin>any"), pursuant to a prospectus ef¬ 
fective January 31, 1972, offered 200,000 shares of its 
stock to the public. After trading of the stock commenced 
in mid-March of 1972, the Attorney General of the State 

of New York took steps to prohibit further trading 
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AFFIDAVW OF ARNOLD I. BURNS IN OPPOSITION TO CLASS 
ACTION MOTION SWORN TO OCTOBER 10, 1972 


because of alleged irregularities in Southeastern's New 
York Blue Sky filing. 

3. Shortly thereafter, the plaintiff herein com¬ 
menced the instant class action claiming violation of 
the 1933 and 1934 Securities Acts because of the failure 
of the prospectus (a) to recite allegedly improper Blue 
Sky filings with the States of New York and New Jersey; 
(b) to refer to alleged pre-merger contacts with a firm 
known as Apollo Industries, Inc.; and (c) to correctly 
value a certain promissory note which was used to pay 
for those land parcels purchased by Southeastern, which 
parcels represent the business assets of the Company. 

4. The officers and directors of Southeastern have, 
since April of 1972, considered all possible alternatives 
in an attempt to remove the cloud from the public offer¬ 
ing which was created by the action of the Attorney Gen¬ 
eral. After frequent and lengthy discussions between 
this office and the office of the Attorney General, and 
finding no easy solution to the problem, the Board of 
Directors of Southeastern instructed the officers of the 
Company to take those steps necessary to effect an offer 
of rescission, thereby making the shareholders of South¬ 
eastern whole. A letter, dated August 14, 1972, to this 
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AFFIDAVIT OF ARNOLD I. BURNS IN OPPOSITION TO CLASS 
ACTION MOTION SWORN TO OCTOBER 10, 1972 


effect informing the Company's shareholders of this deci¬ 
sion is annexed hereto as Exhibit "A". The attorneys 
for plaintiff herein were sent a copy of this letter on 
August 28, 1972. This office has several times asked 
plaintiff's attorneys to adjourn any further proceedings 
herein until such time as the Company has an opportunity 
to effect the offer of rescission. They nonetheless in¬ 
sist on pressing this motion and proceeding with discovery 
in a case which may soon be rendered moot, thereby forc¬ 
ing the Company to incur additional expenses and divert¬ 
ing it from proceeding with a program of rescission. 

5. Based on the projected cash flow of the Company, 
and executed contracts of sale for four of the land hold¬ 
ings of Southeastern (a closing was held on one of these 
parcels in late September, wherein the sales price was 
$70,000), the officers of Southeastern now project that 
the Company will have sufficient funds to effect an offer 
of complete rescission by January of 1973. Although 
those contracts are subject to some contingencies, such 
as zoning approvals for the purchaser's intended project, 

I am informed that the prospective buyers have invested 
in excess of $20,000 in non-refundable down payments for, 



124a 


AFFIDAVIT OF ARNOLD I. BURNS IN OPPOSITION TO CLASS 
ACTION MOTION SWORN TO OCTOBER 10, 1972 

and engineering studies of, the land. It is the opinion 

of management that these sales will all proceed to clos¬ 
ing. 

6. Accordingly, the officers of Southeastern seem 
to be moving in the direction of making all the share¬ 
holders whole for any damages they have suffered because 
of the confusion over this offering. Since this action 
would be rendered moot by the making of a rescission 
offer, the granting of the inst«mt motion would appear 
to be premature at this time. Also, a present determina¬ 
tion that this action may be maintained and continue as 
a class action would require the Company to proceed with 
e*pensive and time consuming discovery and notice require¬ 
ments to members of the class which would interfere with 
the efforts of the officers of the Con^any and its attor¬ 
neys toward making the shareholders whole. By pressing 
this motion and discovery in this suit at this time, 
plaintiff's attorneys delay the very relief sought in 
the complaint, force the Company to incur unnecessary 
legal expenses, and work against the best interests of 
the shareholders involved. 

7. The Attorney General of the State of New York 
has obtained an order pursuant to Article 23-A of the 





125a 


WPIDAVIT OP ^OLD I. BUSHS IN OPPOSITION TO CLiSS 
ACTION MOTION SWORN TO OCTOBER 10, 1972 


New York General Business Law (The Martin Act) which, on 
its face, can be construed to bar the Conipany from going 
forward with an offer of rescission. A copy of that 
order is annexed hereto as Exhibit B. This office will 
shortly move to have so much of this order as affects 
end interferes with the Conpany's internal affairs 
stricken on the ground that such Order was obtained in 
violation of the express provisions of the Martin Act, 
the CPLR, and the United States Constitution. Counsel 
sees no further barriers to an offer of rescission if 
Southeastern continues to be successful in its efforts 
at selling its properties. 


8. Purthermore, the simultaneous maintenance of 

the instant action by this plaintiff and of a proceeding 

by the Attorney General Involving substantially the same 

issues, will. Of necessity, harass the Company and expose 

all parties concerned to the risk of impossible conflict 

between state and federal processes. It is therefore 

suggested that this private civil action should be 

st^ed until conclusion of any Martin Act proceedings, 

the outcome of which may preempt the further prosecution 
Of this action. 
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AFFIDAVIT OF ARNOLD 
ACTION MOTION 


I. BURNS IN OPPOSITION TO CLASS 
SWORN TO OCTOBER 10, 1972 


WHEREFORE, the aforementioned defendants reppectfully 
request that this Court deny the plaintiff's class action 
motion without prejudice, granting plaintiff lea/e to 
renew said motion in the event satisfactory progress 
toward a rescission offer is not made by January 31, 

1973. In addition, defendants request that an order be 
entered herein staying all proceedings in this action on 
the part of this plaintiff until such time as any pro¬ 
ceeding by the Attorney General under the Martin Act has 
been concluded, 

(Sworn to by Arnold I. Burns, October 10, 1972.) 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS— 
_ LETTER DATED AUGUST 14, 1972. 


Ooutl^paatprn I'nr, 


August 14, 1972 


TO; Shareholders of Southeastern Properties, Inc. 


Dear Shareholders: 

Reference is made to our letter to shareholders dated June 22, 1972. Since 
then, the Board of Directors has continued to consider the various courses 
of action set forth therein and has considered and examined in detail several 
specific alternatives including travel to and local inspection, market analysis 
and background investigation of the principals involved. After thorough 
deliberation, the Company's Board of Directors concluded that it would be in 
the best interest of all concerned to give each shareholder the opportunity to 
rescind his purchase of shares and to receive $5. 00 for each share tendered 
back to the Company. Accordingly, it has, with advice of counsel, adopted 
a resolution (1) To take all appropriate measures to effect an offer which 
would entitle shareholders who purchased their shares pursuant to the recent 
public offering to rescind their purchases; (2) To sell company properties, in 
an orderly and deliberate fashion in order to provide funds necessary to permit 
such an offer; (3) To formulate a suitable procedure and schedule for effecting 
such an offer on the best terms practicable and; (4) To take appropriate steps 
to obtain clearance from regulatory agencies having jurisdiction. 

As earlier reported, the Company's properties, as described in the prospectus, 
are intact and, while no assurances can be given, it is management's present 
anticipation that sufficient revenue can be generated from the sell of properties 
to make such a rescission and its consummation feasible. We will keep you 
posted and will communicate with you again as soon as a definitive program is 
formulated. 





Page Two 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 


To keep you current, please be advised that: (1) The dlosing originally 
scheduled for July 7, 1972, on Parcel 19 did not take place by reason of the 
purchaser's failure to obtain FHA approval with respect to his intended use, 
a condition to the closing. While neither party is bo\ind to close by reason 
of the failure of the condition, the purchaser is having the property resurveyed 
to meet FHA requirements and has expressed an interest in consummating the 
transaction on the original terms as FHA approval is forthcoming; (2) The 
offer of $300, 000. 00 for 4 acres previously reported to you was contingent 
upon zoning, permits, and clear title. As of this date, all of the prerequisites 
have been accomplished, except the closing of a right-of-way on which clearance 
is expected; (3) The Company has received a preliminary offer in writing, 
accompanied by a $5, 000. 00 earnest money check for the purchase of an additional 
four acres in Parcel 2 at $62, 500.00 per acre provided that a right-of-way is 
preserved as an entrance to the tract. The Company intends to enter into a 
definitive agreement with respect to this tract. 

We will continue to keep you apprised. 

Thank you for your continued patience, xmderstanding, and cooperation. 

Yours very truly. 


SOUTHEASTERN PROPERTIES, INC. 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS— 
ORDER OF DiFEDE, J., DATED SEPTEMBER 12, 1972. 

At a Special Term, Part II of the Supreme Court 
of the State of New York, held in and for 
the County of New York, at the County 
Court House thereof, on the day of 

, 19 72. 


PRESENT; 

HON. JOSEPH DiFEDE, Justice. 


X 


In the matter 
of 

An Inquiry by the Attorney General of the State of New 
York, pursuant to Article 23-A of the General 
Business Law of the State of New York, in regard 
to the practices of; Southeastern Properties, 

Inc., MONARCH FUNDING CORP., WILLIAM V. HELD, 
ANTHONY J. DEMATTEO, WILLIAM L. MANNING, LEO 
Eisenberg, And Others, in the issuance, sale, pro¬ 
motion, negotiation, advertisement and distribu¬ 
tion of securities within amd from the State of 


New York 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNCLb L. BURNS 

Upon the emnexed affidavit of THOMAS N. DOLAN, 
Assistant Attorney General of the State of New York, duly 
sworn to the 7th day of Sept., 1972, from which it 
appears to our satisfaction that the Attorney General of 
the State of New York is about to commence action 
against SOUTHEASTERN PROPERTIES, INC., MONARCH FUNDING 
CORP., WILLIAM V. HELD, ANTHONY J. DE MATTEO, WILLIAM L. 
MANNING and LEO EISENBERG AND OTHERS, pursuant to Article 
23-A of the General Business Law of the State of New York 
and the evidence of the said SOUTHEASTERN PROPERTIES, 

INC., MONARCH FUNDING CORP., LEO EISENBERG, ANTHONY J. 

DE MATTEO, WILLIAM L. MANNING, WILMART ASSOCIATES, INC., 
JOHN ZEEMAN, IRWIN SCHNEIDER and EDITH COOPER is material 
and necessary to the investigation being conducted herein 
by the Attorney General and for use upon the trial of 
the action to be commenced and the interests of the pub¬ 
lic requiring the same; 

NOW, on motion of LOUIS J. LEFKOWITZ, Attorney Gen¬ 
eral of the State of New York, it is 

ORDERED that the above neuned SOUTHEASTERN PROPERTIES, 
INC., MONARCH FUNDING CORP., LEO EISENBERG, ANTHONY J. 

DE MATTEO, WILLIAM L. MANNING, WILMART ASSOCIATES, INC., 
JOHN ZEEMAN, IRWIN SCHNEIDER and EDITH COOPER appear 
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before one of the Justices of this Court, at a Special 
Term, Part II thereof, on the 13th day of October, 1972 
at 10 o'clock in the forenoon of that day, or as soon 
thereafter as counsel c€m be heard, ^uld at such other 
times to which said examination may be adjourned, to be 
examined and answer such questions as may be put to them 
or any of them, and to produce such papers, books, docu¬ 
ments, records and data concerning the alleged fraudulent 
practices relating to the action which the Attorney Gen¬ 
eral has determined to bring, including any and all gen¬ 
eral ledgers, minute books, stock certificate books, 
stock ledger books, cash books, check books, cancelled 
checks,, bank statements, journals, accountant's work 
papers, records, documents and data relating to the offer, 
sale, negotiation, distribution and transfer of stocks, 
bonds, investment certificates, evidences of interest, 
certificates of indebtedness and other securities of 
SOUTHEASTERN PROPERTIES, INC*, by any of the persons or 
firms mentioned in the caption of this action, since on 
or about the 1st day of January, 1972; and it is further 
ORDERED that in the meantime and pending further 
order of this Court, the aforesaid SOUTHEASTERN PROPER¬ 
TIES, INC., MONARCH FUNDING CORP., LEO EISENBERG, WILLIAM 
V. HELD, ANTHONY J. DE MATTEO and WILLIAM L. MANNING, are 
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hereby barred and restrained from offering, selling amd 
transferring the securities of SOUTHEASTERN PROPERTIES, 
INC., to the public within or from the State of New York 
as principals or agents directly or indirectly; and it 
is further 

ORDERED that in the meantime and pending further 
order of this Court, all persons in possession, custody 
or control of securities of SOUTHEASTERN PROPERTIES, INC. 
who are exercising such possession, custody or control 
of such stock for or on behalf of the aforesaid SOUTH¬ 
EASTERN PROPERTIES, INC,, MONARCH FUNDING CORP., LEO 
EISENBERG, WILLIAM V. HELD, ANTHONY J. DE MATTEO, amd 
WILLIAM L. MANNING, or into whose possession, custody, 
or control of such securities may come, are barred and 
restrained from in any wise disposing of, transferring 
or trading such securities in any manner whatever, pend¬ 
ing a further order of this Court; and it is further 

ORDERED that SOUTHEASTERN PROPERTIES, INC., MONARCH 
FUNDING CORP., WILLIAM V. HELD, ANTHONY J. DE MATTEO and 
WILLIAM L. MANNING and LEO EISENBERG and all other per¬ 
sons acting in aid or assistance of them be and they are 
hereby enjoined and restrained until further order of 
this court from transferring or disposing of any proceeds 
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derived from the sale of the unregistered securities of 
SOUTHEASTERN PROPERTIES, INC., in their possession or 
their control, or funds with which such proceeds 
have been commingled. 

ORDERED that service of a copy of this order be made 
upon SOUTHEASTERN PROPERTIES, INC., mLLim V. HELD, 
ANTHONY J. DE MATTEO, WILLIAM L. MAILING, WILMART ASSO¬ 
CIATES, INC., and EDITH COOPER by personally serving a 
copy of this order upon the Secretary of State or his 
Deputy in Albany, New York under § 352-b of the General 
Business Law of the State of New York together with cop¬ 
ies of the papers upon which it was granted and by mail¬ 
ing a notice of such service and a copy of this order 
together with said papers registered or certified with 
return receipt requested to the last address known to the 
Attorney General of said persons. 

Service by such process shall be conplete on re¬ 
ceipt by the Attorney General of a return receipt purport¬ 
ing to be signed by the addressee or a person qualified* 
to receive his or its registered or certified mail in 
accordance with the rules and customs of the Post Office 
Department or, if acceptance was refused by the addressee 
or his or its agents, on return to the Attorney General 


DBl 
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of the orluinai envelope bearing a notation by the postal 
authorities that receipt thereof was refused. Such ser¬ 
vice on or before the 2nd day of October, 1972 shall be 
deemed sufficient; and it is further 

ORDERED that service of a copy of this order and 
papers upon which it was granted may also be made person¬ 
ally upon SOUTHEASTERN PROPERTIES, INC., MONARCH FUNDING 
CORP., LEO EISENBERG, WILLIAM V. HELD, ANTHONY J. 

DE MATTEO, WILLIAM L. MANNING, JOHN 2EEMAN, WILMART 
SOCIATES, INC., IRWIN SCHNEIDER and EDITH COOPER with 
the State of New Yorh such service on or before the 2nd 
day Of October, 1972 shall be deemed sufficient service. 

ENTER 


s/ JOSEPH DiFEDE 

B*'® Supreme Court of 
the State of New York 


Filed 9/12/72 N. Y. 


County Clerk’s Office 
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AFFIDAVIT OF THOMAS N. DOLAN. 

SUPREME COURT OF THE STATE OF NEW YORK, 

COUNTY OF NEW YORK. 


In the Matter 
of 


X 


An Inquiry by the Attorney General of the State of New 
York, pursuant to Article 23-A of the General 
Business Law of the State of New York, in regard 
to the practices of: Southeastern Properties, 

Inc., MONARCH FUNDING CORP., WILLIAM V. HELD, 

Anthony j. dematteo, William l. manning, leo 
Eisenberg, And Others, in the issuance, sale, 
promotion, negotiation, advertisement and distri¬ 
bution of securities within and from the State of 
New York. 


X 


state of New York, 

County of New York, ss: 

Thomas n. dolan, being duly sworn, deposes emd says 
I am an Assistant Attorney General of the State of 
New York assigned to the Bureau of Securities and Public 
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Financing in the Department of Law at 80 Centre Street, 
New York, New York* In the course of such employment I 
have been put in charge of the above investigation. 

Based upon information which has come to the attention 
the Attorney General of this State, sworn testimony, 
documents and records accumulated by the Department of 
Law of this State as well as reports furnished by mem¬ 
bers of the staff of the Department of Law, I make the 
following statements iqpon information and belief. 

This affidavit is submitted in support of £m appli¬ 
cation for the issuance of an order pursuant to Section 
354 of the General Business Law of the State of New York 
for the examination of witnesses, the production 
of records and the stay of securities transactions all 
involving the securities of SOUTHEASTERN PROPERTIES, 

INC. The Attorney General has determined to commence 
an action under Article 23-A of the General Business Law 
to bar and enjoin permemently from the securities busi¬ 
ness within and from this state SOUTHEASTERN PROPERTIES, 
INC., MONARCH FUNDING CORP., WILLIAM V. HELD, ANTHONY J. 
DE MATTEO, WILLIAM L. MANNING AND OTHERS. 

This matter involves our investigation into the 
sale of one million dollars worth cf the securities of 










137a 


EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 

SOUTHEASTERN PROPERTIES, INC. (hereinafter referred to 
as SOUTHEASTERN) by MONARCH FUNDING CORP., a New York 
based underwriter during early 1972. Our probe thus 
far has led to the following preliminairy conclusions 
concerning this offering: 

1. The sale of SOUTHEASTERN stock was made without 
filing as required by Article 23-A of the General Business 
Law and contrary to an express representation to that 
effect in the prospectus used in the offering. 

2. The prospectus which was filed with the Securi¬ 
ties and Exchange Commission did not disclose the fact 
that merger negotiations and activities were in process 
with Apollo Industries, Inc., a company listed on the 
American Stock Exchange, during the course of the under¬ 
writing. 

3. In effect this offering was an attempted offer¬ 
ing of Apollo Industries concerning which no information 
was provided to investors. 

4 . The prospectus failed to disclose that one 
WILLIAM V. HELD (hereinafter referred to as HELD) was a 
principal and promoter of this offering. It is believed 
that HELD's connection with the company was masked to 
avoid disclosing possible unfavorable information in his 
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background and to thwart the Internal Revenue Service 
from levying on properties and assets belonging to him. 

5. The prospectus indicates that SOUTHEASTERN ac¬ 
quired all 19 parcels of lemd from International Land 
Locators, Inc. in May of 1971. However, our investiga¬ 
tion to date indicates that at least one parcel of this 
property was never recorded as being in the con^>any's 
name. The examination sought herein would seek to ascer¬ 
tain the reason for this discrepemcy and whether other 
parcels of land are similarly not treuisferred to SOUTH¬ 
EASTERN. 

6. The fact that the promoters of this co mp any were 
less than candid concerning these aspects of the company 
can only lead to the further conclusion that other ma¬ 
terial facts may be distorted or untrue. 

A. The Unregiatered Offering 

On approximately March 22, 1972 our office was ap¬ 
prised that there had been an underwriting of SOUTHEAST¬ 
ERN, a Chattanooga, Tennessee based land company. This 
offering was for 200,000 shares at an offering price of 
$5.00 per share. The underwriter for this issue was a 
New York Broker-Dealer by the name of MONARCH FUNDING 
CORP., located at 79 Wall Street, New York, New York. 
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LEO EISENBERG is the President of MONARCH FUNDING CORP. 
Special Counsel for the issuing corporation for the pur¬ 
pose of this offering was Schneider and Baratta, Esqs., 
1250 Broadway, New York, New York 10001 and general coun¬ 
sel for the corporation was the firm of Henry, McCord, 
Forrester and Richardson of Tullahoma, Tennessee. Coun¬ 
sel for the underwriter, MONARCH FUNDING CORP., was Edith 
Cooper, Esq., of Miami Beach, Florida, a sister of HELD. 

The issue was offered by the underwriter on a best 
all or none basis. The entire issue was sold 
and $1,000,000 was realized from the underwriting. Con¬ 
trary to the legend that appeared on the cover page of 
the prospectus (attached hereto euid marked Exhibit "A") 
this offering had not been duly filed or registered with 
the Department of Law of the State of New York as re¬ 
quired by Article 23-A of the General Business Law. 

As of March 22, 1972 a notice was sent by the New 
York State Attorney General's Office to SOUTHEASTERN and 
MONARCH FUNDING CORP., requesting that they should make 
iimmsdiate restitution of all monies obtained from the 
securities offering of SOUTHEASTERN. To this date such 
restitution has not been made. 
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The public stock offering was completed, closed and 
funds distributed on March 17, 1972. SOUTHEASTERN PROP¬ 
ERTIES, INC., at the closing received $900,000 ($100,000 
being retained by the underwriter, MONARCH FUNDING CORP. 
for underwriting commissions). As of March 23, 1972 
SOUTHEASTERN had spent approximately $294,000. Of this 
$294,000, $201,870 was paid to WILMART ASSOCIATES, INC., 
in payment of the first note given by International Land 
Locators and assumed by SOUTHEASTERN as part payment on 
the original purchase of the 19 parcels and $32,137.20 
was paid to Schneider and Barrata, special counsel for 
the company. Additional payments or disbursements made 
through April 7, 1972 left a balance of the proceeds from 
the offering in the amount of $590,909.20 which was be¬ 
ing held in two separate bank accounts in Chattanooga, 
Tennessee. 

It was, of course, the purpose of Section 352-e of 
the General Business Law for the public to be afforded 
some medium cf protection from unscrupulous promoters 
by imposing the scrutiny of the Attorney General's Office 
upon real estate security promotions. Such protection 
was completely thwarted by the failure to register this 
offering and the elements of possible fraudulent and 
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misleading material which are described in greater detail 
below would have come to the attention of the Attorney 
General and the public before $1,000,000 of the public's 
monies were given over to the promoters herein. 

B. Merger with Apollo 

Our investigation heis thus far revealed that before 
the completion of the underwriting and while shares of 
SOUTHEASTERN were being sold to the public, Apollo Indus¬ 
tries, Inc. an American Stock Exchange listed firm, 
through its president John Zeeitum was investigating the 
possibility of merging with SOUTHEASTERN. Indeed, on or 
before March 14, 1972 a representative Apollo Industries 
Inc. was examining the properties of SOUTHEASTERN in 
Tennessee. It is part of our inquiry to determine whether 
or not the offering of SOUTHEASTERN stock was but a means 
of raising monies for Apollo. The testimony amd evidence 
thus far is replete with incredible and contradictory 
statements. For instance ANTHONY DE MATTEO, the presi¬ 
dent of SOUTHEASTERN, testified on April 19, 1972, that 
he first met John Zeeman president of Apollo Industries 
at a due diligence meeting for the SOUTHEASTERN under¬ 
writing in mid-February, 1972. He stated that he did 
not know who or how Zeeman was invited to the meeting. 
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It is Inexcusable for the president of an issuer to admit 
that he was unaware of how or who invited Apollo's presi¬ 
dent to such an intimate meeting as this ordinarily 
would be. It is incredible unless, of course, MR, 

DE MATTEO is less than familiar with the operations of 
his company and that actually someone else Was in real' 
charge of the financial dealings of SOUTHEASTERN, 

John Ze^an has provided this office with copies of 
reports dated March 14, 1972 from E. H. Wolf, a repre¬ 
sentative of his company. (See Exhibit "B" attached.) 
i^parently soon after the due diligence meeting Apollo's 
men were inspecting SOUTHEASTERN properties. Zeeman had 
asked DE MATTEO about merging at the due diligence meet¬ 
ing. This proposed merger and the fact that representa¬ 
tives of Apollo Industries and its principals were exam¬ 
ining the properties of SOUTHEASTERN in turn was not 
disclosed in the prospectus as accepted by the Securities 
and Exchange Commission. It is, of course, axiomatic 
that such a factor as the Immediate prospect of a merger 
into a listed company should be disclosed in any bffering 
literature. 

A further confusing note is the existence or non¬ 
existence of the -finder- of Apollo, Stephen Weil of 
West 58th Street. He has provided this office with a 


330 
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copy Of an agreement dated April 7, 1972 which purported 
to enclose a prospectus of SOUTHEASTERN and indicates 
that Zeeman agreed to pay him a S'i commission for "find¬ 
ing" SOUTHEASTERN, However, Zeeman had already found 
SOUTHEASTERN by April 7, 1972. This office seeks now to 
examine John Zeeman under oath to pinpoint the exact 
relationship of Apollo and SOUTHEASTERN and to determine 
whether or not there was an arrangement between the two 
and whether the public was mislead by not being informed 
of the merger negotiations. 

Apparently during the course of the sale of the 
stock some purchasers were told of the merger while others 
were not. Nothing, however, was in the prospectus, John 
Zeeman, incidentally is the subject of an SEC order 
barring him from association with broker-dealers. Such 
order resulted from his activities as president of 
National Home Products, Inc. by his alleged willful vio¬ 
lation of the federal securities laws. However, shortly 
after the \inderwriting was closed, Zeenum, HELD, and a 
New York broker-dealer did discuss the feasibility of a 
merger between his compemy and SOUTHEASTERN and this 
broker was told of a possible merger by SOUTHEASTERN 
during the underwriting. 
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C. UndvBo'loeed Prinoipal 

It would appear that HELD is in fact the mystery 
man behind this promotion and is believed to be an undis¬ 
closed principal. Preliminary investigation reveals the 
acquisition of SOUTHEASTERN properties were not at arms 
length and that former employees of HELD were established 
as the principals of SOUTHEASTERN to cover up his true 
connection with the compemy. 

Our investigation discloses that the land owned by 
SOUTHEASTERN was originally owned by WILMART ASSOCIATES, 
INC., a corporation owned and controlled by HELD. 

Our investigation reveals that in April of 1971 In¬ 
ternational Land Locators Inc., a Tennessee corporation 
in which all of the Issued and outstanding shares of 
stock are owned by ANTHONY J. DE MATTEO and WILLIAM L. 
MANNING, allegedly purchased 19 tracts of real property 
from WILMART ASSOCIATES for the sum of $1,981,000 inclu¬ 
sive of $403,000 in existing mortgages. No cash was ex¬ 
changed for the property. Instead two notes bearing in¬ 
terest at 4% were given to the seller, WILMART ASSOCIATES, 
INC., in payment of said land. The first note, in the 
sum of $250,000, was due and payable in January of 1972, 
but payment was extended until March of 1972. The second 
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note provided for ten equal annual installments to com¬ 
mence ^ril of 1973. As collateral security for payment 
of the notes, Messrs. DE MATTEO and MANNING pledged all 
of the stock in International Land Locators, Inc. to 
WILMART ASSOCIATES INC. 

Then in May of 1971, according to the prospectus, 
the same 19 parcels of real property were acquired by 
SOUTHEASTERN, a company in which ANTHONY J. DE MATTEO 
was president, assistant treasurer and chairman of the 
board and WILLIAM L. MANNING was vice-president, assist¬ 
ant secretary and director, from International Land Loca¬ 
tors, Inc. Under the terms of the acquisition SOUTH¬ 
EASTERN Issued 218,004 shares of its common stock to In¬ 
ternational Land Locators, Inc. and assumed payment of 
mortgages on the properties and assumed payment of the 
note to WILMART ASSOCIATES INC., which was due, as ex¬ 
tended, in March of 1972. 

It should be noted that in the event the second note 
given in payment for the leuid now owned by SOUTHEASTERN 
should be in default, WILMART ASSOCIATES INC., the cor¬ 
poration controlled by HELD would in fact reacquire con¬ 
trolling Interest in SOUTHEASTERN. 





EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 


The prospectus failed to fully disclose the manner 
In which It obtained the property from WILMART ASSOCIATES 
INC. It would further appear that this was certainly not 
an arms length transaction. WILMART ASSOCIATES INC., 
was controlled and dominated by HELD. MR. DE MATTEO and 
MR. MANNING who are the alleged parents of SOUTHEASTERN 
were both former employees of HELD. DE MATTEO had been 
vice-president and later president of Continental Strate¬ 
gics Corporation which was a group of textile plemts lo¬ 
cated primarily In Tennessee. Continental Strategics 
Corporation was owned and controlled by HELD. MANNING 
also was a vice-president at Continental Strategics, Inc., 
during this same period. Continental Strategics, orig¬ 
inally a Tennessee corporation, subsequently merged with 
Sollte Products Corporation In approximately December of 
1968. Sollte Products Corporation at the time was a pub¬ 
licly held corporation. After the merger the name of the 
corporation was changed from Sollte Corporation to Con¬ 
tinental Strategics Corporation. Some time subsequent 
to the name change, the new Continental Strategics Cor¬ 
poration sold the assets of the Sollte Products Corpora¬ 
tion back to the original owners. On or about April of 
1970 Continental Strategics Corporation was merged with 
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Chadbourn Inc., a NYSE listed corporation. Mr. Irwin 
Schneider of the firm of Schneider and Barrata represented 
Continental Strategics Corporation and HELD in the Solite 
and Chadbourn mergers. As a result of the acquisition 
by Chadbourn, it is reported that HELD received approxi- 
$1»200,000•00 which money was deposited to his 
account in a German bank in German marks. 

Although requests have been made of HELD's attorney 
and through attorneys for SOUTHEASTERN, HELD has declined 
to appear and is apparently avoiding service of subpoena 
for his presence. Investigation thus far by the office 
of the Attorney General reveals that HELD was bom in 
Brooklyn, New York and migrated to Miami, Florida, some 
years ago. At least since the 1960's he appears to have 
been a resident of the State of Tennessee owning or oper¬ 
ating several textile or apparel mills in that state. 

He is described as being 51 years of age, eOsout 5' 8" 
with a heavy build. It was ascertained that although 
HELD appears to have a permanent residence in Chattanooga, 
Tennessee, having a wife and children residing in that 
state. Investigators attempting to serve a subpoena upon 
HELD at a residence address located in the County of New 
York at 150 East 77th Street, ascertained that the subject 



148a 


EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 

has paid for two apartments at that address and apparehtly 
resides or resided in one of them while Gail Rappaport, 
described by a witness in this investigation as his girl 
friend, resided in the other. HELD in 1969 and 1970 was 
the subject of an intensive investigation by the Internal 
Revenue Service in Tennessee at which time it was alleged 
that he controlled some 16 corporations with scores of 
bank accounts located all over the country. In that pro¬ 
ceeding, which the Attorney General believes to still be 
pending, HELD tried unsuccessfully to quash subpoenas 
served upon him as an officer and director of such corpo¬ 
rations. Included among such corporations was WILMART 
ASSOCIATES, INC. 

In the course of our investigation it became known 
that the Bank of North America was privy to certain 
transactions of HELD and some of his allied corporations 
and were in possession of records pertaining to HELD and 
his corporations, including SOUTHEASTERN, Indeed, the 
National Bank of North America is described in the pros¬ 
pectus referred to previously of SOUTHEASTERN as the 
agent for WILMART ASSOCIATES INC., in the payment of the 
note in the amount of $200,000. An attorney, Jerome B. 
Fleishman, was engaged by HELD to move to quash the sub¬ 
poenas of the Attorney General. That motion before Mr. 
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Justice Sam Spiegel was denied. Miss Rappaport testified 
at this office that she took messages for HELD from sev¬ 
eral of the individuals involved in this investigation 
including John Zeeman of Apollo Industries and LEO EISEN- 
BERG, the owner of MONARCH FUNDING CORP. She indicated 
that HELD and EISENBERG had been acquainted for many 
years going back to a period of time when HELD and a 
group of his associates were esconced in the En?)ire State 
Building during the time when they controlled Continental 
Strategics Corporation and other conpanies. Miss Rappa¬ 
port testified that she met HELD when she was first em¬ 
ployed by Taylor Sportswear Inc ., a company in which HELD 
had some interest. 

Gail Rappaport was the purchaser of some $9,000 
worth of SOUTHEASTERN stock according to the confirmations 
of sales by MONARCH FUNDING CORPORATION. Miss Rappaport 
has testified before this office to the fact that she 
had been recently informed that she was denominated as a 
purchaser of 100 shares ($500 worth of stock) only by 
Mr. Barrata of the law firm of Schneider and Barrata. 

Our examination indicates that HELD paid for these shares 
nominally in the name of Miss Rappaport. 
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It has also been discove *r.d that HELD was instrumen¬ 
tal in promoting the purchase by Shaskan and Company of 
10,000 shares of the stock of SOUTHEASTERN by convincing 
its principals to put their clients in the stock. Our 
inquiry also discloses that HELD was instrumental in and 
touted the stock to other brokers and purchasers and 
may in fact be an undisclosed principal in some brokers 
participating in the SOUTHEASTERN underwriting. Partici¬ 
pating brokers in the underwriting have described HELD 
as a promoter but deny knowing his connection with 
Wilmart Associates Inc. 

Included in this investigation also is the fact that 
stock purchases of SOUTHEASTERN were made by undisclosed 
principals on instructions of the Bank of Paris, Geneva, 
Switzerland. It is not inconceivable that these pur¬ 
chases may be connected with the mysterious HELD, it is 
also interesting to note that in a law suit that HELD 
is presently bringing against one David Camner in the 
Federal Court, Southern District of New York, HELD has 
designated the venue of the Southern District by virtue 
of being a resident of the State of New York and New York 
County. That suit involves another aspect of HELO's ac¬ 
tivities as a promoter of securities within this State. 
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Our Investigation has also revealed that HELD occupies 
or has occupied offices in the suite of Schneider and 
Barrata at 1250 Broadway as the Ainex Corporation and 
Ballantine & McForbes. 

WILLIAM MANNING one of the principals of SOUTHEAST¬ 
ERN and a former employee of HELD in Continental Strate¬ 
gics Corporation testified that he was the owner of the 
Amex Corporation and that on one occasion when one of the 
properties owned by HELD during this term as president 
of Continental Strategics Corporation was being fore¬ 
closed upon by a Georgia Bank. MANNING through Amex Cor¬ 
poration intervened at the last hour and purchased the 
property in the name of Amex Corporation by merely assum¬ 
ing the mortgage payments previously in default by HELD. 
It was revealed that approximately one yeeur later HANNING 
and his Amex Corporation conveyed this property back to 
HELD for no consideration other than the assumption by 
HELD of the mortgage then outstanding as reduced. 

It is also interesting to note that listed on the 
directory for room 1803 in addition to the firm of 
Schneider and Barratta who have been counsel in many 
merger negotiations and acquisitions concerning MR. HELD, 
there appears the name of Harold C. Herman who also 
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appears on the stationery of Schneider and Barratta. Mr. 
Herman has represented one side of some of the merger 
transactions associated with HELD and Mr. Schneider has 
represented the other side in these transactions. Mr. 
Herman is well known to this New York State Attorney Gen¬ 
eral's Office having previously been investigated in con¬ 
nection with the spinoffs of various companies by Herman 
Appley Inc., several years ago. As a result of that in¬ 
vestigation information supplied to the Securities and 
Exchange Commission resulted in a Securities and Exchange 
Comm, proceeding that obtained an order against Herman 
which barred him from the securities business, in this 
investigation we have ascertained that Mr. Herman was 
instruments^! in the placement of stock of SOUTHEASTERN 
by the recommendation of its purchase to purchasers. 

It also appears to be more than a mere coincidence 
that the underwriter, MONARCH FUNDING CORP., who in the 
past has had a variety of New York attorneys represent 
the firm should select a Florida attorney, Edith Cooper, 
who is Held's sister, to represent the firm for this 
underwriting. Deponent would seek to question Edith 
Cooper concerning her connections with Wilmart Associates, 
Inc., SOUTHEASTERN, MONARCH & Irwin Schneider. 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 

Testimony before this office indicates that Mr. 
Schneider is not merely the attorney for this transaction 
bu.t appears in many cases to b«^ a principal in some of 
these mergers emd acquisitions. 

Another point of inquiry is the fact that after the 
underwriting of the SOUTHEASTERN stock, $201,870 came 
into the possession of WILMART ASSOCIATES, INC. on the 
date of the closing of the underwriting, March 17, 1972. 
On the same day a check was drawn to the order of 
Schneider and Barratta in the eunount of $92,000.00. Your 
deponent would seek to question IRWIN SCHNEIDER to ascer¬ 
tain the reason for the issuance of such check. 

The testimony already given in this office has re¬ 
vealed that this request for further testimony and for 
testimony from parties who have either refused to appear 
or who have made themselves unavailable to the requests 
and process of this office is necessary. In connection 
with the above matters the sworn testimony is needed of 
the persons mentioned as witnesses above. 

It is urged upon this Court, that the Attorney Gen¬ 
eral is about to bring an action under Article 23-A of 
the General Business Law to bar and enjoin permanently 
from the securities business within and from this state 






EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 

SOUTHEASTERN PROPERTIES, INC., MONARCH FUNDING CORP., 
WILLIAM V. HELD, ANTHONY J. DE MATTEO, WILLIAM L. MANNING, 
LEO EISENBERG and others found to have engaged in fraud¬ 
ulent practices as brought out in this investigation. 

It is essential and in the public interest and 
''ithin the purpose and policy of Article 23-A of the 
General Business Law of this State that the above enumer¬ 
ated persons be examined before this Court under oath 
and that all transactions in'^mving the securities of 
SOUTHEASTERN be Stayed pending the further order of this 
Court and that the transfer of funds resulting from the 
unregistered sale of this stock also be stayed pending 

the further order of this Court. In order to facilitate 
and expedite this 

deems it in the public interest to conduct further exam¬ 
ination of the above witnesses in Special Term, Part II 

Court so that possible objections may be ruled 
upon by this Court. 

No previous application for the relief sought herein 
has been made to emy Court or Judge. 

THOMAS N. DOLAN 
Assistant Attorney General 

Sworn to before me this 
7th day of Sept., 1972. 

O. J. MINALY 

Assistant Attorney General 
of the State of New York 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO SEPTEMBER 29, 1972, 

IN OPPOSITION TO MOTION. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


State of New York, 

County of New York, ss: 

LESTER ESTERMAN, being duly sworn, deposes and says: 
I am a member of the firm of Hart & Hume, attorneys for 
defendants JAMES HENRY and HENRY, McCORD, FORRESTER & 
RICHARDSON in the above action, and I submit this affi¬ 
davit in opposition to plaintiff's motion pursuant to 
Rule 23 to declare this action a class action. 

The conplalnt in this action, as amended, alleges 
three contentions concerning the prospectus Issued by 
defendant Southeastern Properties, Inc., to wit: (a) the 
prospectus failed to disclose pendency of merger negotia¬ 
tions between Southeastern and Apollo Industries, Inc. 

(b) the prospectus failed to disclose that Southeastern 
had failed to comply with filing requirements of the 
States of New York emd New Jersey emd (c) the assets 
shown on the prospectus financial statements were arti¬ 
ficially Inflated. 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO SEPTEMBER 29, 1972 

IN OPPOSITION TO MOTION * 

As to the contention concerning Apollo Industries 
negotiations, it is submitted that the affidavit of de¬ 
fendant Irwin D, Schneider sworn to June 1, 1972.(Exhibit 
"A") and submitted to this Court previously in connection 
with another motion in this action, presents a factual 

rebuttal as to the ultimate validity of the contention. 

« 

that affidavit Schneider stated* 

As for the allegation concerning discus¬ 
sions with APOLLO INDUSTRIES, INC. prior to the 
effective date of the Registration Statement, 

I can categorically deny having any knowledge 
that any such negotiations took place. How¬ 
ever, after the Registration became effective, 
and after the closing of the issue had taken 
place and the inve tigatlon of the Attorney 
General of the State of New York had effected 
the trading of defendant SOUTHEASTERN, prelim¬ 
inary discussions were had with APOLLO but no 
concrete agreements of any kind resulted. I, 
on behalf of the Conpany, personally notified 
the SECURITIES AND EXCHANGE COMMISSION that 
such negotiations were taking place and was 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO SEPTEMBER 29, 1972, 

IN OPPOSITION TO MOTION 

advised by the SEC that public disclosure was 
not necessary under the facts outlined. Indeed, 
if the Company had disregarded the SEC's ad¬ 
vice, it could possibly have been accused of 
•puffing'," 

As to the contention that requisite State filings 
*Tere not made, I am informed by attorneys for Southeastern 
that active steps aimed at a complete recission of the 
offering are now in process. If successful, the share¬ 
holders will thus be made whole and sustain no loss what¬ 
soever. I do not know the timetable of this recission 
program, but it is apparent that the passage of some addi¬ 
tional time before determining this to be a class action, 
might very well spare the shareholders the expenses at¬ 
tendant in a class action determination, i.e. * * * 
counsel fees and the cost of notice. Further, there 
would be no apparent prejudice to the rights of the 
stockholders by allowing the class action determination 
to be delayed, so as to allow the recission program to 
become effective. 

Plaintiff's contention that the financial statements 
contained inflated asset computations is without factual 
foundation. The claim of Inflated asset evaluation is 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO SEPTEMBER 29, 1972, 

IN OPPOSITION TO MOTION 

first made in paragraph "21" of plaintiff's amended com¬ 
plaint (Exhibit "B"). In response to interrogatories 
(Exhibit "C"), plaintiff further stated that paragraph 
"21" in the complaint was based upon plaintiff's reading 
of the prospectus. The pivotal point df plaintiff's 
claim, l.e. that "International's corporate note had a 
value substantially less than its principal face amount" 
(page 4 of the moving affidavit) is not supported by any 
evidence before this Court other than plaintiff's own 
statement. 

It is submitted that plaintiff has not shown the 
requisite probability of success on the merits in this 
action so as to entitle it to a class action determina¬ 
tion. Moreover, the Interests of justice would be served 
by delaying such a determination, if in fact it is to be 
made, pending further developments and exploration of 
Southeastern's recission pl 2 m. 

Wherefore, for the reasons set forth herein it is 
respectfully requested that this Court deny plaintiff's 
motion. 


(Sworn to by Lester Esterman, September 29, 1972.) 
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EXHIBIT A, ATTACHED TO AFFIDAVIT OF LESTER ESTEWIAN— 
AFFIDAVIT OF IRWIN N. SCHNEIDER. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT Ot NfeW YORK. 


SAME TITLE 


State of New York, 

Coiinty of New York, ss: 

I, IRWIN N. SCHNEIDER, being duly sworn, depose and 

say: 

I am an attorney duly admitted to practice before 
this court and I'm a member of the firm SCHNEIDER & 

BARATTA, one of the defendants in the above entitled ac¬ 
tion. I am fully familiar with all the facts and circum¬ 
stances herein, and respectfully submit this affidavit 
in svqpport of the within motion for an order dismissing 
plaintiff's con^laint. 

I have worked on this matter since its inception and 
am personally familiar with every aspect of this case. 
Without going into details which would involve em attorney- 
client relationship, I will set forth the facts which I 
believe refute the allegation set forth in the cornplaint 


herein. 







160a 


EXHIBIT A, ATTACHED TO AFFIDAVIT OF LESTER ESTERMAN 

As stated in the complaint, my firm was retained as 
special counsel to defendant SOUTHEASTERN in connection 
with the public offering herein. Pursuant to the laws 
of the states of New York and New Jersey, we legended 
the front of each and every prospectus with the statement 
that certain filings were required in New York and New 
Jersey, in fact, we did make such filings with the 
Attorneys General of the respective states. 

At this time, the Attorney General of New York is 
conducting an investigation into certain aspects of the 
public offering as it pertains to New York residents. 
However, he has not commenced any action or proceeding 
nor issued ai;y orders with regard to the trading of the 
stock in New York. Upon information and belief, the 
stock is still tradeable in other states in which the 
Company qualified. If trading has been halted in New 
York, it is solely as a result of the rumors concerning 
the Attorney General's investigation, and so perhaps it 
is the Attorney General of New York who should be made 
a defendant in this action. 

As for the allegation concerning discussions with 
APOLLO INDUSTRIES, INC. prior to the effective date of 
the Registration Statement, I can categorically deny 
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having any knowledge that any such negotiations took 
place. However, after the Registration became effective, 
and after the closing of the issue had taken place and 
the investigation of the Attorney General of the State 
of New York had effected the trading of defendant SOUTH¬ 
EASTERN, preliminary discussions were had with APOLLO but 
no concrete agreements of any kind resulted. I, on be¬ 
half of the Company, personally notified the SECURITIES 
and EXCHANGE COMMISSION that such negotiations were tak¬ 
ing place and was advised by the SEC that public dis¬ 
closure was not necessary under the facts outlined, in¬ 
deed, if the Conpany had disregarded the SEC's advice, 
it could possibly have been accused of "puffing". 

No Stop Trading Orders have been issued by either 
the Attorney General of New York or of New Jersey, it 
is interesting to note that the plaintiff makes certain 
allegations in his complaint regarding failure to prop¬ 
erly file which findings have not been made by any 
Attorney General. It would seem to me that the plaintiff 
had "jumped the gun" in that he apparently is anticipat¬ 
ing what he hopes will be the finding of the Attorney 
General of New York. 
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EXHIBIT A/ ATTACHED TO AFFIDAVIT OF LESTER ESTERMAN 

Although plaintiff alleges in his complaint that 
certain material misrepresentations were made in the 
prospectus and Registration Statement, no such concrete 
allegations appear anywhere in the complaint. Therefore, 
that part of the complaint which alleges such misrepre^ 
sentations must be stricken as not having been properly 
alleged. I respectfully refer the court's attention to 
the memorandum of law accompanying these motion papers 

for the statutes and cases affirming the positions set 
forth herein. 

Wherefore, it is respectfully requested that an or¬ 
der be made dismissing the complaint with prejudice and 
costT on this motion, along with such other and further 
relief as to this court may seem just and proper. 

(Sworn to by Irwin N. Schneider, June 1, 1972.) 


EXHIBITS B AND C, ATTACHED TO AFFIDAVIT OF LBSTFU pqtipb 


(Reproduced, supra, at pages 5a to 13a and 
104a to 108a.) 








163a 


AFFIDAVIT OF EDMUND PREISS, SWORN TO OCTOBER 2, 1972, 
IN OPPOSITION TO MOTION. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


State of New York, 

County of New York, ss: 

EDMOND PREiss, being duly sworn, deposes and says; 

1. I am a member of the firm of Kane, Kessler, 
Preiss, Rand & Proujansky, P.C., attorneys for defendant, 
MONARCH FUNDING CORP., in the above entitled action and 
make this affidavit in opposition to plaintiff's motion 
for an order pursuant to FRCP Rule 23(c)(1) determining 
this action to be a class action. 

The granting of plaintiff's motion will preju¬ 
dice the "would be members of the proposed class" and 
defeat the very purpose for which Rule 23(c)(1) was in- 
*cted, to aid in making whole all loembers of a class 
who, similarly situated, have sustained damages. 

3. Plaintiff, alleging securities acts violations, 
has comnenoed an action to recover on behalf of himself 
and all others similarly situated money allegedly lost 
by reason of the purchase of stock of defendant. 
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affidavit of EDMUND PREISS, SWORN TO OCTOBER 2, 1972, 

IN OPPOSITION TO MOTION 

SOUTHEASTERN PROPERTIES, INC. I am advised that defend¬ 
ant, SOUTHEASTERN PROPERTIES, INC., has offered to 
rescind the offering pursuant to which the aforesaid 
stock was sold to the members of the proposed class and 
P*y to every "would be" member of the proposed 

class 100% of the money paid by said "member" for the 
purchase of the stock. In connection therewith, I cun 
further advised that SOUTHEASTERN PROPERTIES, INC.'s 
Board of Directors has adopted a resolution to take all 
appropriate measures to effect am offer which would en¬ 
title shareholders who purchased their shares to rescind 
their purchases; to sell compamy properties in order to 
provide funds necessary to effect the rescission; to 
formulate a suitable procedure and schedule to effect 
the rescission offer amd to tadce appropriate steps to 
obtain clearance from regulatory agencies having juris- 
<^^ction. The shareholders have been so advised by a 
SOUTHEASTERN PROPERTIES, INC. letter dated August 14, 

1972, a copy of which is annexed hereto. 

It is apparent that if the rescission is effected, 
each "member of the clams” will expeditiously obtain the 
remedy of rescission demamded in the aunended complaint 
herein while avoiding considerable unnecessary expense. 
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AFFIDAVIT OF EDMUND PREISS, SWORN TO.OCTOBER 2, 1972 
IN OPPOSITION TO MOTION * 

waste of time and litigation. Indeed, declaring this ac¬ 
tion a class action may jeopardize tht stockholders' posi¬ 
tion because it will expose SOUTHEASTERN PROPERTIES, INC. 
to additional and further expenses and fees, which sums 
the company could directly use to effect the offer of 

V 

rescission. It appears that it would be in th 3 best in¬ 
terests of the stockholders to deny the plaintiff's ap¬ 
plication without prejudice to renew, so as to allow the 
rescission program which, we are advised, is now in pro¬ 
cess to become effective. 

5. I have read the well reasoned affidavit of Lester 
Esterman, Esq. and the accompanying memorandum of law 
submitted in opposition to the instant motion on behalf 
of defendants, JAMES HENRY and HENRY, McCOPD, FORRESTER 
ft RICHARDSON. I agree with the contentions set forth 
therein and respectfully invite the court's attention to 
the argument that the plaintiff has not shown the required 
probability of success on the merits in a trial of this 

action, and for that reason alone the motion should be 
denied. 

WHERBPORS, for the reasons set forth above, it is 

respectfully requested that this court deny plaintiff's 
motion. 

(Sworn to by Edmund Preiss, October 2, 1972.) 
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exhibit a, 


ATTACHED TO AFFIDAVIT 
LETTER DATED AUGUST 14 


OF EDMUND PREISS- 
. 1972. 


(Reproduced, eupra, at pages 127a to 128a.) 
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AFFIDAVIT OF HOWARD J. GOLDSTEIN, SWORN TO OCTOBER 9 , 
1972, IN OPPOSITION TO MOTION. 

w 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


State of New York, 

County of New York, ss: 

I, HOWARD J, Goldstein, being duly sworn, depose 
2 md say: 

I am the attorney of record for Defendants SCHNEIDER 
& BARATTA in the above matter and am fully familiar with 
all the facts and circ\imatances herein. I respectfully 
submit this Affidavit in opposition to Plaintiff's motion 
for an order pursuant to Rule 23 of the Federal Rules of 
Civil Procedure to declare this action a class action. 

The Affidavits submitted by Lester Esterman end Ed¬ 
mund Preiss adequately set forth the contention that in 
v.iew of the proposed rescission of the offering now in 
progress, any determination that this is a class action 
ehould be denied or, at the very least, postponed to a 
future date so as not to prejudice such a rescission 
offer with additional legal expenses. It should also be 
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AFFIDAVIT OF HOWARD 
1972, IN 


J» GOLDSTEIN, SWORN TO OCTOBER 
OPPOSITION TO MOTI(^ 


9 , 


stressed, again as mentioned in both of the aforesaid 
affidavits, that Plaintiff has not only not shown that 
he has a chance to succeed in this action, but has based 
his entire complaint on rumor and hearsay allegedly orig¬ 
inating with brokers he dealt with, in addition, inso¬ 
far as he seeks to predetermine what the Attorneys Gen¬ 
eral of New York and New Jersey may or may not do in the 
future, he is at best premature with this entire action. 

It has lately come to my attention that MR. WECHSLER 
is the Plaintiff in a similar class action presently 
pending in this Court. I have as yet not been able to 
locate the file and review it, but, if true, it would 
raise serious questions as to whether or not MR. WECHSLER 
brought this action simply to generate legal fees, as he 
himself is a practicing attorney, i think this question 
should be explored by a hearing before the Court prior 
to any determination on this motion. 

WHEREFORE, it is respectfully requested that the 
within motion be in all respects denied or, in the alter¬ 
native, that the entire question of Plaintiffs right to 

represent a class be the subject of a hearing before this 
Court. 

(Sworn to by Howard J. Goldstein, October 9, 1972.) 
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REPLY AFFIDAVIT OF EDWARD LABATON, SWORN TO OCTOBER 12 
1972, IN SUPPORT OF MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OP NEW YORK. 


SAME TITLE 


State of New York, 

County of New York, ss: 

Edward labaton, being duly sworn, deposes and says; 

1. I am a member of the firm of Shatzkin and Cooper, 
attorneys for plaintiff in this action, and submit this 

Reply Affidavit in support of the motion to declare the 
action a class action. 

2. Defendant Southeastern Properties, Inc. ("South¬ 
eastern") and other defendants oppose the motion on the 
ground that Southeastern is considering a rescission 
offer. Some of the defendants (James Henry and Henry, 
McCord, Forrester t Richardson) also contended that there 
is a lack of probable merit to the case. Another defend¬ 
ant (Schneider & Baratta) by innuendo challenges plain¬ 
tiff's motives. 

3. This action was commenced on May 2, 1972. On 
September 13 of this year, it was reported in the 


press 
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REPLY AFFIDAVIT OF EDWARD LABATON, SWORN TO OCTOBER 12 , 
1972, IN SUPPORT OF MOTION 

that the Attorney General of the State of New York had 
charged Southeastern with a variety of acts, including 

I 

some of the matters complained of herein (see Exhibit A 
h®i^®to). The Attorney General's papers are emncxed to 
the affidavit of Arnold I. Bums, Esq. as Exhibit B. It 
should be noted that the action of the Attorney General 
does not purport to be brought on behalf of the class of 
persons who purchased stock registered under the pros¬ 
pectus nor is it brought under the Securities Act of 
1933 or the Securities Exchange Act of 1934. Following 
the commencement of this action. Southeastern mailed to 
its stockholders a letter dated June 22, 1972 (Exhibit B 
hereto) and thereafter mailed a letter dated August 14, 
1972 (Exhibit A to the Bums' affidavit). The following 
relevant facts with respect to those letters should be 
noted. 

(a) Although the August 14th .'.etter indicates that 
the company is considering medcing a rescission proposal, 
it explicitly states that "no assurances can be given" 
that it will have the proceeds to medce the rescission 


offer. 
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REPLY AFFIDAVIT OF EDWARD LABATON, SWORN TO OCTOBER 12 
1972, IN SUPPORT OP MOTION * 

(b) There is no suggestion that the defrauded pur¬ 
chasers of Southeastern stock will receive interest in 
the event that rescission is made. 

(c) There is no indication as to what steps have 
been taken to assure that the proceeds of the public 

offering are not further dissipated pending any rescis¬ 
sion offer. 

(d) There is no disclosure of the flagrant conduct 
charged in this action and by the Attorney General. 

(e) Most important, there is no disclosure that any 
action has been started to obtain relief on behalf of 
the public shareholders of Southeastern. 

4. Assuming rescission were to be offered, it 
should of course be sccospanled by a full and complete 
disclosure of the true facts relating to the prospectus, 
the underlying assets and the conduct of the defendants, 
so that an informed decision by the public could be 
■was. In the event that proceeds from the proposed sale 
of properties were insufficient to make a full offer of 
rescission with interest, then the other defendants 
against whom claims have been asserted should be held 
liable so that the public could be fully compensated, 
hs to all these requirements, the class of public 
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REPLY AFFIDAVIT OF EDWARD LABATON, SWORN TO OCTOBER 12. 

1972, IN SUPPORT OP MOTION 

stockholders should be represented by counsel. In view 
of the flagrant conduct charged by the Attorney General 
in the action brought in the Supreme Court of the State 
of New York, the fate of the public stockholders should 
not be left in the hands of these defend£mts. South¬ 
eastern admits in its brief (pp. 7-8) that it intends to 
assert that the Attorney General does not have jurisdic¬ 
tion over it. In any event, the Attorney General cannot 
divest this court of jurisdiction by persons having claims 
under the Securities Act of 1933 and the Securities Ex¬ 
change Act of 1934. 

5. The suggestion that there might be a proposal 
to rescind comes in a letter dated August 14, 1972, which 
letter followed by two weeks the notice of motion which 
has brought on this motion; furthermore, it follows by 
three months the commencement of the action and by almost 
a month the cervice of an answer by Southeastern and 
other defendants denying the material allegations of the 
complaint. The indication that there may be a rescission 
offer if Southeastern can sell its properties comes after 
substantial litigation in this case including (a) the 
argument of a motion to dismiss by Schneider & Baratta 
(denied by Judge Gurfein, see Exhibit C hereto); 
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REPLY AFFIDAVIT OF EDWARD LABATON, SWORN TO OCTOBER 12 
1972, IN SUPPORT OF MOTION ' 

(b) the service of interrogatories and notices to produce 
and notices of depositions on Southeastern amd other de¬ 
fendants; and (c) litigation before Judge Breient for a 
motion for a protective order by Southeastern, which mo¬ 
tion was granted in part and denied in part. (The order 
directed that the depositions be held in Chattanooga but 
it directed that docvunents be produced in New York prior 
to the depositions. Despite numerous requests for the 
documents, they have yet to be produced and hence the 
depositions have not yet taken place.) 

,6. As for the assertion that the action lacks 
merit, we need only refer to Judge Gurfein's decision 
indicating that the failure to disclose the Inadequate 
filings with the Attorney General's office and the mer¬ 
ger negotiations with J^ollo, if proven, were material 
omissions. The affidavit of Mr. Dolan (pp. 4-6 - Bums 
affidavit Exhibit B) is certainly sufficient to support 
our contention that the complaint has probable merit as 
to the allegations with regard to the inadequate filings 
and the undisclosed merger negotiations with Apollo. As 
for the third key allegation in the amended complaint, 
the placing of a value on assets in excess of their true 
value, it should be noted that the affidavit of Mr. Dolan 
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1972, IN SUPPORT OF MOTION ' 

indicates that the transaction by which the assets were 
acquired was not at arm's-length (Dolan affidavit p. 7). 
The prospectus indicates that the assets were acquired 
in part for a promissory note in the face amount of 
$1,328,000 with interest at 4% per annum. It does not 
require a high degree of financial acumen to recognize 
that that note was not worth $1,328,000 and that there¬ 
fore the assets acquired for it should not have been 
valued at the principal face iunount of the note. 

7. The attack upon plaintiff's motives is unfounded 
and is irrelevant. Plaintiff is not appearing pro ee. 

My firm and I are thoroughly experienced in class action 
litigation (see moving affidavit p. 5). 

8. On the basis of the foregoing, we submit that 
even if a rescission offer is to be made, it is a result 
of this action and therefore the action should be de¬ 
clared a class action, so that as representatives of the 
class we can pass upon the adequacy of the rescission 
offer itself and the sufficiency of the notice of the 
rescission offer. There is serious question as to 
whether the assets of Southeastern should remain in the 
control of the defendants in this action in the light of 
the charges made by the Attorney General. In this 
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connection, it should be enphasized that Southeastern is 
taking the position that the Attorney General and the 
New York courts lack jurisdiction over Southeastern 
(Bums affidavit 17). Under the federal securities laws, 
this court would certainly have jurisdiction and it is 
probable that this civil action is the most effective 
way of resolving the controversy, especially since many 
of the stockholders of Southeastern presumably reside 
outside of the State of New York euid may not have the 
protection of the Attorney General's order. Finally, if 
the court should determine that this action was a factor 
in the making of a rescission offer, defendants should 
be required to pay fees and expenses of counsel. 

Wherefore, it is respectfully requested that the 
plaintiff's motion to declare the action a class action 
be granted. 


(Sworn to by Edward Labaton, October 12, 1972.) 
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EXHIBIT A, ATTACHED TO REPLY AFFIDAVIT OF EDWARD LABATON— 

NEWSPAPER ARTICLE. 


•iiiieijce Lund Firm 
n“.^ccusnd of Selling 
nregi.sterecl Shares 


Properties Also Is 
Ci'argcd Misrepresenting 

Facts by State of New York 


i'y o WAti, Stp.kbt Jovrnal Staff Stparttr 
?.’EW YORK —New York SUU’a attorney 
Cun.'r&l charged that a Tcnneaaee land com* 
r'-t/ Aold It million tit unreglatared sharaa 

h. Tt lait March while mlarepreMBting and 
ptittlng material facts in Its prospactus. 

(n papers filed In a state court here, Louis 
J. Lefkowits assert Ml that the company- 
r utheastem Properties Inc., headquartered in 

i. ’hattancoga-hadn’t yet complied with a no* 
t.ce issued last March to refund to the invest* 
irg public the Sl mlUion raised la the under* 
viitUig. However, attorneys for Southeastern 
P.-coertl-^s said yesterday that the company 
is prepared to refund the money. 

The attorney general asserted that 200,000 
shares, sold at IS each, hadn't been registered 
fsr sale In New York State, although the South* 
eastern Properties prospectus said they had 
been. 

In addition, he asserted that the prospectus 
failed to discloec that the company was holding 
merger negotiations with Apollo Industries 
Inc., a Pitteburgh-based diverslfled holding 
, company whoso shares sre traded on the 
American Stock Exchange. "In effect this of* 
firing was an attempted offering of Apollo In* 
dustries concentlng which no information was 
provided to Investors," the stats papers said. 

Finally, It was alleged that Southeastern 
Properties used a complex scheme to mask the 
involvement in the company of William V. 
Held, whom the court papers described as "a 
principal and promoter" of the offering, "to 
avoid dlscloaliif poasible unfavorabla uiforma* 
tion in hia background and to thwart the Inter* 
nal Revenue Service from levying (taxes) on 
properties and ssssis ttiWlHung to him." L 
The papers charged that Mr. Hrld "In 1W»| 


.anJ 1070 wuJ till' < 1 1 of ;'.a ir.tcn.sive invi.s- 
tig.i'.i iy '10 ii. ' itovcnue .Scn'ioo 'r. 

Tennessee, at which lii.ic It wjs alleged that he 
controlled some 1*5 orporatlons with scores of 
hank acroimts locMicd all over the countiy." 
■ni’ state papers sal ! it is believed the IRo in* 
quiry still is pendinr. 

.Mr. Held eciiildn'l be reached for comment. 

Mr. Leikowitz'a pipers were fUed In Conner- 
tion with a request fur a court order, which h.as 
been granted, ri..Mi..ri!g tlm up^ioarance Oct. 13 
for examination by .Mr. r,efkowitx'8 staff of a 
number of parties asseitedly connected with 
the underwriting. 

They include Southeastern Properties and 
two of Its officers-Anthony J. UeMstteo and 
William L. Manning; Monarch Funding Inc., a 
New York securities firm that undsnivrote the 
offering: Leo Elsenberg, .Monarch Funding’s 
principal; Wllmart Associates Inc., a company 
assertedly controlled by Mt. Held; John Zee* 
man, president of Apollo Industries; Irwtn 
Schneider, who had been ccunael for Southeast* 
em at the time of the underwriting, and Edith 
Cooper, Mr. Held's sister, who was described 
as counsel for the underwriters at that tlrne. 

The papers said further that the attorney 
general's office "is about to bring an action" 
against some of the parties to permanently bsr 
them from the securiUes business within the 


state. Tiu’,*!; in.'.'ludu siouth'.'cili' 


,'■’...i irch '■•ir li 


ng :i!.l 


l’ri-';ivrtlHi, : 
U-I.l, P .< 


Mattuo, -Miuinmg and Kuenhe-rg. 

Arnold I. Hums, who .x.ald hi.i law dim-. 
Schw.irt/, Mci-molsteln, Burrs, la'aarr it .laro.j 
by-was r.?'ilnud by .South.Mii.Tn '.d-r th- 
Lcfka'Adtc inve.stigation begun, declined yuaiitr- 
d.ay to comment on the cmi:;. ion imd Mi.n cpre 
sentallon charges on the ground t|i,( copies of 
the papers h-odn't been serveil. 

However, he said that SoolJ». ulern's board 
host month had prwsed a resoluium r. .s. ir.diiig 
the public offering and offering e.v h hold-r the 
opportunity to cancel his stock pun h.ne and 
get his money back. Holders have been m ad¬ 
vised by letter, he added. 

Mr. Bums also said that no merger contract i 
between Southeastern and Apollo had ever' 
been drawn up. 

Officials of Apollo couldn't be reache.l for 


comment, nor could Mr. Schneider or .Mrs. 
Cooper. 

Edmund PreUa, attorney for Monan b 
Funding, declined comment on the ground thi I 
copies of the papers hadn’t been served. 


Wall Street Journal 
Sept. 13, 1972 
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ATTACHED TO REPLY AFFIDAVIT OF EDWARD 
LETTER DATED JUNE 22, 1972. 


' / 




' ’* I! '1 





LABATON— 


June 22, 1972 


Dear Stockholder: 


M VO, letter supplements our letters to you dated 

March 27, 1972 and May 19, 1972. aatea 

primarily exploring the following 
courses of action: ^ 

1. A rescission offer by the Company granting 
you an opportunity to receive $5.00 per share for 
each share which you return to the Company. 

2. The rescission offer noted in point 1 

stand-by commitment by an undermiter 
to purchase all shares tendered by stockholders for 
resale to the public. 

u ^ statutory merger with a recognized publicly 

tltt company which would grant stockholders who do not 
o receive shares in the new company rights of 

minimum appraisal rights being fixed 
at $5.00 per share. 

rsan-fli ^ resolution of the review by the Attorney 

ow the company’s blue 

filing, the removal of all problems relating to 

transferability of the Company’s shares, and 
the continuation of the Company’s business. 

continuation of the Company’s business 
for the time, being without the immediate resolution of 
point 4. 

T?* route which the Company follows is, in our view 
substantially dependent upon the position which the Attorney' 


p. o. Dox aiau 


CMA l^i ANOOOA. r^Tdai 


riioNK Hai:-7U(wi 




EXHIBIT B, ATTACHED TO REPLY AFFIDAVIT OF EDWARD LABATON 

June 22, 1972 

General takes concerning its reviev/ of the Company's blue sky 
filing. We anticipate that wo shall shortly ascertain that 
position with some degree of certainty and that we will then be 
in a position to move to implement the decision reached. Of 
course, as in the past, we will keep you promptly apprised. 

We are very mindful of and s>Tnpathetic to the problems 
which, through no fault of the Company, have been visi'ted upon 
its stockholders. We want you to know that we are doing every¬ 
thing in our power to resolve these problems and put the Company 
into a posture which will be beneficial to its stockholders. 

We have a viable company and our properties are presently 
intact as described in the Prospectus. 

The Company has a closing scheduled for July 7, 1972 
for $90,000 on Parcel 19. Our original cost, as noted in the 
Prospectus, was $47,984. 

On June 16, 1972 we received an offer to purchase four 
acres of Parcel 12 at $75,000 an acre. A $5,000 earnest check 
accompanied this offer. Although there can be no assurance that 
this offer will result in a sale, v;e expect that a sale will be 
consummated in the near future on a profitable basis. After the 
sale, we will have remaining 8-1/2 acres of this parcel for which 
negotiations are presently pending for sale or lease. 

We are presently developing Parcel 12. Boat docks and 
launching ramps have been completed. Upon completion of roads, 
we anticipate approximately 50 lake front lots. 

It is unfortunate that the actions of the New York 
Attorney General's office have interrupted the normal course of 
the Company's business. We are most appreciative of your patience 
and are hopeful that we can advise you shortly of the action we 
expect to take to resolve the outstanding problem. Please feel 
free to contact our office at any time. 

Very truly yours, 

SOUTHEASTERN PROPERTIES, 

INC. 
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EXHIBIT C, ATTACHED TO REPLY AFFIDAVIT OF EDWARD LABATON 
—OPINION OF GURFEIN, J. , DATED JUNE 28, 1972. 

(Reproduced, supra, at pages 45a to 48a.) 


% 
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affidavit of ANTHONY J. DeMATTEO, SWORN TO 
OCTOBER 18, 1972. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 

Same title 


State of Tennessee, 

County of Hamilton, ss: 

ANTHONY J. DEMATTEO, being duly sworn, deposes and 

says: 

1. I am the President of Southeastern Properties, 
Inc. (hereinafter "Southeastern" or the "Company"), am 
personally familiar with the facts herein set forth, and 
make this affidavit to inform this Court of Southeastern’s 
efforts to marshall its assets and to conserve the pro¬ 
ceeds of the public offering of its comnon stock for the 
purpose of making an offer of rescission. 

2. After the New York Attorney General's office, 
in March of 1972, first informed the Company of its dis¬ 
satisfaction with the New York State Blue Sky filings, 
the Board of Directors of Southeastern decided to keep 
the then remaining proceeds of the public offering intact. 
A copy of a letter dated March 27, 1972, so advising the 
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affidavit of ANTHONY J, DeMATTEO, SWORN TO 
OCTOBER 18, 1972 

Company's shareholders is annexed hereto as Exhibit A. 
However, this voluntary freeze of funds seriously 
threatened the Company's ability to continue in business 
because nvecessary payments to mortgagees, municipal tax 
authorities, and other creditors were not being made. 

3. By mid-May of 1972, the Board of Directors in 
the absence of any settlement with the Attorney General 
and faced with the pendency of this proceeding, decided 
that, in order for the Company to survive, it would be 
necessary to apply such portion of the proceeds of the 
public offering as might be required to meet mortgage 
payments, real estate taxes, officers' salaries, office 
expenses and attorneys' fees (hereinafter refexred to as 
the Company's "normal operating expenses"). Aiide from 
the development of parcel 12, to which the Company was 
contractually committed, which development was described 
on page 12 of the Company's prospectus, and the payment 
of normal operating expenses, no expenditures have been 
authorized which are not designed to conserve the Com¬ 
pany's assets and to increase its liquid position. A 
copy of a letter to shareholders dated May 19, 1972, 
which is annexed hereto as Exhibit B set forth the Com¬ 
pany's decision to function in this limited fashion. 
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AFFIDAVIT OF ANTHONY J, DeMATTEO , SWORN TO 
OCTOBER 18, 1972 

4. In order to reduce the Company’s normal operat¬ 
ing expenses, William L. Manning and I, in June of 1972, 
voluntarily reduced our salaries from the $25,000 annual 
figure indicated in the prospectus to, in my case, 
810,000, and, in the case of Mr. Manning, $20,000. 

5. Since the Company's August 14, 1972, decision 
to take such steps as might be necessary to effect an 
offer of rescission to stockholders, even the limited 
development of Company properties described in paragraph 
3 above and again in the June 22, 1972 letter to share¬ 
holders, a copy of which is annexed as Exhibit C, has 
ceased. The proceeds of the offering which, after pay¬ 
ment of all normal operating expenses, including sub¬ 
stantial debt service, remained at roughly $300,000, as 
of September 15, 1972, are deposited in a bank account 
which is being maintained for the sole purpose of imple¬ 
menting the rescission offer. Current normal operating 
expenses are being met from the proceeds of the sale of 
Company properties. One such sale was consummated in 
the latter part of September for a purchase price of 
$73,750. The net proceeds of that sale should suffice 
to cover normal operating expenses at least until the 
end of this year. 
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AFFIDAVIT OP ANTHONY J. DoMATTEO, SWORN TO 
OCrrOBER 18, 1972 

6. I am annexing hereto three contracts for the 
sale of Company properties which, if consummated, will 
yield an additional $640,000 that can be used to carry 
out an offer of rescission. The first of these con¬ 
tracts (Exhibit D) will net $193,500; the second (Exhibit 
E) will net $184,621, and the third (Exhibit F) will net 
$263,250. The presently scheduled closing dates of these 
contracts are October 20, 1972, January 3, 1973, and 
December 29, 1972 respectively. The Company knows of no 

existing impediments to the timely closing of these con¬ 
tracts . 

7. To the extent that any additional funds over 
and above the net proceeds of these sales may be required 
to effectuate an offer of rescission, the Conpemy will 
still own 16 parcels of land which can be sold or mort- 
gvged to further supplement the account now intended to 
be used for that purpose. The appraised value of thosj 
parcels is in excess of $1,000,000 while, as of Janua.-y 
15, 1973, less than $150,000 will be owed thereon to 
mortgagees. Accordingly, Company Management is of the 
opinion that, subject to securing the approval of the 
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AFFIDAVIT OF ANTHONY J. DeMATTEO, SWORN TO 
OCTOBER 18, 1972 

Attorney General's office, within the next ninety days 
Southeastern will be in a financial position to proceed 
with a rescission offer and that it will have funds on 
hand with which such an offer can be consummated to the 
extent that stockholders are willing to accept the same. 

(Sworn to by Anthony J, DeMatteo, October 18, 1972.) 
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AFFIDAVIT OF CARL G. BARTHOLOMAUS, SWORN TO 
NOVEMBER 2, 1972. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Same title 


state of New York, 

County of New York, ss: 

Carl G, Bartholomaus , being duly sworn, deposes and 

says: 

1. I am associated with the firm of Schwartz, Mer- 
melstein. Burns, Lesser & Jacoby, attorneys for defendeuit 
SOUTHEASTERN PROPERTIES, INC. (hereinafter -Southeastern" 
or the -Company") and make this affidavit to inform this 
Court of the Company's progress toward the sale of its 
land holdings. 

2. This office has received from the Company notice 
that the closing on the parcel to be purchased by Urbane 
Constructors, Inc., originally scheduled for October 20, 
1972, has been adjourned to November 30, 1972. 

3. Southeastern has informed us that an additional 
$5,000 earnest money, in the form of a promissory note, 
has been received as consideration for the extension of 
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AFFIDAVIT OF CARL G. BARTHOLOMAUS, SWORN TO 
NOVEMBER 2, 1972 

time on the closing. Copies of a letter from Urbane Con¬ 
structors, Inc., dated October 20, 1972, and the enclosed 
promissory note are annexed hereto as Exhibit A. A copy 
of a telegram from the Vice President of Urbane Construct¬ 
ors, Inc. advising the Con^any of its success in negotiat¬ 
ing financing for the purchase is annexed hereto as 
Exhibit B. 

(Sworn to by Carl G. Bartholomaus, November 2, 1972.) 
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SUR-REPLY AFFIDAVIT OF CARL G. BARTHOLOMAUS, SWORN TO 
NOVEMBER 8, 1972, IN OPPOSITION TO MOTION. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


State of New York, 

County of New York, ss: 

CARL G. Bartholomaus , being duly sWorn, deposes euid 

says: 

1. I am associated with the firm of Schwartz, Mer- 
melstein. Bums, Lesser & Jacoby, attorneys for defend¬ 
ants Southeastern Properties, Inc. (hereinafter referred 
to as "Southeastern" or the "Company"), Anthony J. 

De Matteo, William L. Memnlng, Ronald Ullenberg, David 
L. Boyd, H. T. Braddock, George E. McGee, III and Chalmers 
K. Smith and make this affidavit in opposition to plain¬ 
tiff's motion that the within action be maintained as a 
class action pursuant to Federal Rule 23. 

2. Plaintiff's supplemental reply memormdum dated 
October 25, 1972, sxibmitted in an apparent attenpt to 
block the Company from proceeding with its plan to volun¬ 
tarily liquidate several of its properties and return to 
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SUR-REPLY AFFIDAVIT OF CARL G. BARTHOLOMAUS, SWORN TO 
NOVEMBER 8, 1972, IN OPPOSITICW TO MOTION 


such of the Company's shareholders as may desire the same 
the money which they originally Invested, either inten¬ 
tionally or through ignorance of the true facts, endeav¬ 
ors to mislead this Court r'th respect to the Company's 
financial history and present condition. 

3. Annexed hereto and made a part hereof as Exhibit 
A is a copy of the Company's 10-K with exhibits for the 
year ending April 30, 1972 which was filed with the Se¬ 
curities and Exchange Commission on or ed)out July 26, 

1972. The Company has advised my office that this report 
represents the most recent complete statement of the Com¬ 
pany's financial affairs and that no further statement 
has been required by the Coimnission to date. The Conpany 
has further advised my office of its desire not to incur 
any unnecessary audit expense which would delay or hinder 
its plan to effect an offer of rescission by depleting 
the $300,000 fund now reserved for that purpose. 

4. This Form 10-K was readily available to plain¬ 
tiff's attorneys in the files of the S.E.C., and it, as 
well as the Company's prospectus, shows how over $560,000 
of the money derived from the original public offering 
was necessarily committed. On pages 6 and 7 of the pros¬ 
pectus, the following expenditures from the fund created 
by the offering were described: 
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SUR-REPLY AFFIDAVIT OF CARL 
NOVEMBER 8, 1972, IN 


G. BARTHOtOMAUS, SWORN TO 
OPPOSITION TO MOTION 


Expenses 

1. Underwriter's Commissions, 
discounts, and expenses of 
the offering. 

2. Payment to satisfy note which 
was executed by International 
Land Locators, Inc., assumed 
by Southeastern, emd issued 
to pay for Con^any's parcels 
of land as described in the 
prospectus. 

3. Payment to satisfy short term 
bank note. 

4. Working Capital to be used for 
officers' salaries, mortgage 
payments, real estate taxes, 
attorney's fees, and other 
expenses. 

5. Development of Parcel number 
12, described in detail on 
page 12 of the prospectus. 


Amount 


$155,824. 


$199,870. 
$ 90,000. 


$ 100 , 000 . 


$ 15,000. was actually 
spent to satisfy a prior 
contractual commitment, 
against a total of 
$30,000. allocated for 
development of parcel 12 
in the prospectus. 


Total $560,694. 

5. The Company has further advised my office that 
all of the above-enumerated expenditures have been made. 
Additional costs have been incurred because of the Attor¬ 


ney General's investigation and the pendency of this 



190a 


SUR-REPLY AFFIDAVIT OF CARL G. BARTHOLOMAUS, SWORN TO 
NOVEMBER 8/ 1972, IN OPPOSITION TO MOTION 


proceeding which were not offset by income from the sale 
of properties. Among these are additional mortgage pay¬ 
ments and real estate taxes which could have been paid 
from income if the Company had been allowed to operate 
freely, and, of course, attorney's fees made necessary 

both by this proceeding euid that brought by the Attorney 
General. 

6. Thus, it is apparent from the Company's pros¬ 
pectus, with which plaintiff is concededly familiar, that 
plaintiff's attorneys could have been presented to this 
Court a memorandum analyzing the Company's financial con¬ 
dition which did not set up the distorted straw men which 
they then proceeded so vigorously to attack. (See pages 
3, 4 and 5 of plaintiff's supplemental reply memorandum.) 

7. It must also be remembered that all of the sub¬ 
stantive allegations of the Complaint herein as well as 
those in the affidavit of the Attorney General of the 
State of New York, which plaintiff's attorneys equate 
with proven fact, are only allegations the accuracy of 
which remains to be demonstrated. Neither this proceed¬ 
ing nor that brought by the Attorney General has pro¬ 
gressed to a point where the Company has found it neces¬ 
sary to contest, either in a hearing or by affidavit, the 
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SUR-REPLY AFFIDAVIT OF CARL 
NOVEMBER B, 1972, IN 


G. BARTHOLOMAUS, SWORN TO 
OPPOSITION TO MOTION 


truth of the claims which have been asserted. Plaintiff's 
suggestion that the appointment of a receiver, such as 
took place in the case of S.E.c. v. Manor Nureing Centere, 
Ino. , 340 F. Supp. 913 (S.D.N.Y. 1971) mod. 458 F. 2d 
1082 (2d Cir. 1972) only after a trial on the merits, be 
ordered in a class action upon the bare and unsupported 
statements in a pleading would constitute an unconstitu¬ 
tional violation of the Company's due process right to* 
a hearing. 

8. Southeastern has informed counsel that it desires 
to continue as a going concern for the benefit of its 
stockholders, both in the short run with its plan to make 
any dissatisfied shareholder whole and in the long run 
by operacing as a real estate holding company. It plans 
to continue to issue periodic reports to the S.E.C. and 
its stockholders at appropriate intervals. Plaintiff 
should not be allowed to stand in the way of the accom¬ 
plishment of either of these goals. 

(Sworn to by Carl G. Bartholomaus, November 8, 1972.) 
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MEMORANDUM ORDER OF JUDGE KNAPP, DATED NOVEMBER 21, 1972. 

UNITED STATES DISTRICT COURT, 

Southern district of new York. 

Same title 


Plaintiff moves for an order declaring that this 
action be maintained as a class action, pursuant to F.R. 
Civ. P. 23(c)(1). 

In this action, initiated in May of 1972, plaintiff 
seeks money damages and rescission on behalf of a class 
alleged to consist of all persons who purchased any of 
the publicly offered 200,000 shares of common stock of 
defendant Southeastern Properties, inc. ("Southeastern" 
or the "Company") from underwriters or dealers involved 
in the public offering, or in the open market thereafter, 

and who have either retained their stock or sold it at 
a loss. 

The amended complaint alleges that a public offering 
of 200,000 shares of Southeastern stock, at $5.00 per 
share, for a total of $1,000,000, was accomplished by 
false and misleading statements and omissions in a pros¬ 
pectus dated January 31, 1972. Three material misstate¬ 
ments or omissions are alleged: 
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MEMORANDUM ORDER OF JUDGE KNAPP, DATED NOVEMBER 21, 1972 

(1) The prospectus failed to disclose pendency of 
merger negotiations between Southeastern and Apollo In¬ 
dustries, Inc. 

(2) The prospectus failed to disclose that filing 
requirements of the States of New York and New Jersey 
had not been complied with, as a result of which the 
securities sold were not freely tradeable. 

(3) The assets in the Southeastern financial state¬ 
ments were artificially inflated. 

Violations are alleged of Sections 11, 12(2) and 
17(a) of the Securities Act of 1933, Section 10(b) of the 
Securities Exchange Act of 1934, and Sections 352-c and 
352-e of the New York General Business Law and conmon law 
principles. Jurisdiction is claimed to arise under Sec¬ 
tion 22 of the 1933 Act amd Section 27 of the 1934 Act, 
as well as under the principles of pendent jurisdiction. 

Plaintiff asserts that this action meets all the 
requirements of Rule 23(a) and (b)(3) and should there¬ 
fore be maintained as a class action. Plaintiff contends 

(1) The class is so numerous that joinder of all 
members is impractical since the class consists of at 
least five hundred persons. Rule 23(a)(1). 
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(2) There are questions of law or fact common to 
the class in that, with the exception of individual dam¬ 
ages and possibly with respect to the degree of individual 
reliance on the prospectus, all questions of law and 

fact are common to all members of the class. Rule 23(a)(2). 

(3) The claims of the representative party are typi¬ 
cal of the claims of the class and are not antagonistic 

to the claims of the remaining members of the class. 

Rule 23(a)(3). 

(4) Plaintiff has and will f^d.rly and adequately 
protect the interests of the class since he claims that 
he has and will prosecute this action vigorously. Rule 
23(a)(4). 

(5) The questions of law or fact comnwn to members 
of the class predominate over any questions affecting 

only individual members since the only individual issues 
involve damages. Rule 23(b)(3). 

(6) A class action is superior to other available 
methods for the fair and efficient adjudication of the 
controversy since each member of the proposed class, 
though allegedly injured, may not have been damaged to 

a degree which would have induced him to institute liti¬ 
gation solely on his own behalf. Rule 23(b) (3). 







195a 


MEMORANDUM ORDER OF JUDGE KNAPP, DATED NOVEMBER 21, 1972 

Defendant Southeastern opposes the motion on two 
principal grounds. Southeastern states that it is t^Ucing 
steps to effect an offer of complete rescission, and that 
a rescission offer in a securities fraud class action 
renders the proceeding moot. In addition. Southeastern 
contends that the pendency of a proceeding by the Attorney 
General of the State of New York provides a ground for 
ordering a stay of the present action. 

The Court rejects the Southeastern's first conten¬ 
tion in that it finds that no firm offer of rescission 
has been made. The second contention, however, presents 
a serious question as to whether this class action or 
the proceeding initiated by the New York Attorney General 
is the superior method for the fair and efficient adjudi¬ 
cation of the controversy. Cf. Eieen v. Carliele S 
Jaoquelin (2d Cir. 1968), 391 F. 2d 555, 567. 

In March 1972, the New York Attorney General's 
office apparently first informed Southeastern of its dis¬ 
satisfaction with the filings made under the Blue Sky 
laws of New York. On September 12, 1972, the Attorney 
General obtained an order in the Supreme Court of New 
York pursuant to Article 23-A of the New York General 
Business Law (The Martin Act) which directs that certain 
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parties assertedly connected with Southeastern's offering 
appear on October 13, 1972 for examination by the Attorney 
General's staff and which enjoins any sale or transfer 
of Southeastern securities and any disposition of proceeds 
derived from the sale of such securities. 

Plaintiff questions the adequacy of the Attorney 
General's proceeding as a vehicle for protecting the 
rights of the class he aspires to represent. He points 
out, among other things, that Southeastern has indicated 

an intention to challenge the Attorney General's juris¬ 
diction . 

The record now before the Court is inadequate to 
resolve the question thus presented. 

The matter is therefore set down for a further hear¬ 
ing on Tuesday, December 12, 1972, at 4:00 P.M. in Room 
36, for the purpose of resolving the question whether 
this action should be determined a class action, in light 
of the pendency of the Attorney General's proceeding. 

The parties are directed to invite a representative from 
the New York Attorney General's office to attend the 
hearing to aid the Court in its determination. 


If the 
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day and hour above specified should prove inconvenient 

to the Attorney General, the parties should so advise 
the Court. 

Dated: New York, New York 
November 21, 1972 

So Ordered 


s/ WHITMAN KNAPP 

U.S.D.J. 
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LETTER TO JUDGE KNAPP FROM ARNOLD I. BURNS, DATED 

MARCH 30, 1973. 

ftPP ? 1973 



1.. .;ch 30, 10/3 

■ or b't.'. ".•••.ilT.-.-'.n i ocr.'i') 
r Ovjy 1. l; r -• 

•... i.. Voxk 


O'u/ 






V. 




ft ;-.l 


I Dn.1 cnc'.’.o.'jin^ he rr’*.rich a ccr.y oi; the toncl-jr of., r 
:>t-i in r'iii.lr.fl tu'.y to 't’-.Q ir .cor.choir I’x^ 

>-072 cjoch.-r o£ tha C.v'jrcti-'.o Court of tlic l.caLo of •fovJc to 
•CUD o'.-nero of record of Couthcentern* t rAoeV. ao of Dccurl cr 


21, 1£!72, Ue will urtvieo you xmen tho tender offer hna ni 
cro!-Dieted and whon thoso ohcrcholdern '.JjO Jiave elected to 
reerpt the offer have been paid ^:5.00 per rhare for each r arc 
Oj. the Company’s stock x/liiuh tlicy have tendered purnuant i.o 
the offer. 


It is lay underutanding Uiat at tlie Decenbor 21, 1072 
lioxd with tcLXJecu Lo the above-captioneu uavcex, you 
awd?.catQd that upon ccrplotic«i of the tender of '' r, the r':.a:;a 
c’Ctioa would bo dienl'jccd, Accordingly, v;hcn all shurcncldorc 
x.'ho have tendered their eiiarca have hc.cn paid, x.’e will on 
n^jwico to all part3.C3 sulciit a proponed OxCiCr diunissintj 
the action. 


Respectfully, 

i 


Arnold I. Burns 

AIP/cc 

cn-j. 

.^csistent Attorney General, ThorriUs N. Dolan, Esq. 
lienors. Schatnliin & Ccsoper 
•Icnrr.n. ITurt f. Huma 
iro;rw.i.u Coldstoin, Ltq. 

Ilenc, ilcsnlcr, Proica, Rand & P>:oujancky, P.C, 




V 


199a 

NOTICE OF MOTION, PURSUANT TO RULE 37, DATED 
JUNE 27, 1973. 

UNITED STATES T TRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK, 


Same title 


Sirs : 

Please take notice that upon the annexed affidavit 
of Edward Labaton and all the proceedings heretofore had 
herein the undersigned, pursuant to Rule 37 FRCP, will 
move this court at 9:00 A.M. on July 10, 1973 in Room 
618, United States Courthouse, Foley Square, New York, 

N. Y., for an order compelling defendant Southeastern 
Properties, Inc. to answer interrogatories heretofore 
served on defendant by plaintiff on May 25, 1973, which 
defendant has failed to answer and for an order requir¬ 
ing said defendant to pay the plaintiff reasonable ex¬ 
penses incurred in obtaining such order on the ground 
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NOTICE OF MOTION, PURSUANT TO RULE 37, 
JUNE 27, 1973 


DATED 


that 8uch refusal was without substantial justification 
and for such other and further relief as may be just and 
proper. 

Dated: June 27, 1973 


Yours, etc. 

SHATZKIN AND COOPER 
By: s/ EDWARD LABATON 

A Member of the Firm 
Attorneys for Plaintiff 
235 E. 42nd Street 
New York, N. Y. 10017 


Schwartz, Mermelstein, Burns, 
Lesser 6 Jacoby, Esqs. 

445 Park Avenue 
New York, N. Y. 

Hart and Hume, Esqs. 

10 E. 40th Street 
New York, N. Y. 

Kane, Kessler, Preiss, Rand 
& Proujansky, P.c. 

60 Wall Street 

New York, N. Y. 10005 


Howard J. Goldstein, Esq 

1250 Broadway 

New York, N. Y. 10001 
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AFFIDAVIT OF EDWARD LABATON IN SUPPORT OF MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


Same title 


state of New York, 

County of New York, ss: • 

EDWARD LABATON, being duly sworn, deposes and says: 

1. I am a member of the firm of Shatzkin and 
Cooper, attorneys for the plaintiff herein and I submit 
this affidavit in support of plaintiff's motion, pursuant 
to Rule 37(a) FRCP, to compel emswers to interrogatories 
served on defendant on May 25, 1973. A copy of the 
interrogatories is annexed hereto as Exhibit A. 

Prior Prooeedinge. 

2. In May 1972, plaintiff commenced this action as 

V 

a class action on behalf of persons who purchased securi¬ 
ties of defendant Southeastern Properties, Inc. ("South¬ 
eastern”) pursuemt to a prospectus filed with the Securi¬ 
ties and Exchange Commission and declared effective on 
January 31, 1972. The complaint alleged various mis¬ 
statements in, and omissions from, the prospectus including 
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the falliire to state that the prospectus had not been 
properly filed with the New York Attorney General's 
office and the failure to state that Southeastern had had 
merger negotiations with another corporation. (The com¬ 
plaint was thereafter amended to include allegations re¬ 
lating to the financial statements in the prospectus, the 
net result of which was that the assets were overstated 
and artificially inflated.) The validity of the com¬ 
plaint was tested in a motion by defendemt Schneider & 
Baratta to dismiss before Judge Gurfein, which motion 
was denied. 

3. By notice of motion dated July 31, 1972, plain¬ 
tiff moved for class action determination. After adjourn¬ 
ment of the motion at defendants request, the motion was 
opposed on the ground that defendants intended to make 

a rescission or tender offer pursuant to negotiations with 
the New York Attorney General's office, which had com¬ 
menced an investigation into the Southeastern prospectus 
in March 1972 and an action in the New York Supreme Court 
in September 1972. 

4. On November 21, 1972, this court entered a ten¬ 
tative order (Exhibit B hereto) neither denying nor 
granting plaintiff's motion for class action determination 
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bu't instead sebblng the motion down for further hearin 9 
for the purpose of resolving the question of whether the 
action should be determined a class action in the light 
of the pendency of the Attorney General's proceeding. 

At the hearing on December 20, 1972, the court and plain¬ 
tiff were informed that eui agreement of settlement had 
been reached in the New York proceeding whereby South¬ 
eastern would make a tender offer to its shareholders 
offering to repurchase the shares at $5.00 a share sub¬ 
ject to certain conditions. The court.indicated that the 
rescission offer when made might moot the case Md there¬ 
fore offered to plaintiff's counsel the alternative of 
denying the class action motion or deferring the decision 
pending the rescission offer. The court in either event 
indicated that counsel would be given leave to make a 
fee application based upon counsel's contention that this 
proceeding was a causative factor in the rescission offer. 
Plaintiff's counsel, by letter dated Jeuiuary 3, 1973 
(Exhibit C hereto) accepted the second alternative pro¬ 
posed by the court, namely, deferral of the motion pend¬ 
ing the rescission offer. 

5. By letter dated February 8, 1973 (Exhibit D 
hereto), we requested that attorneys for defendant South¬ 
eastern send us copies of all documents sent to 
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shareholders and to advise us as to whether steps had 
been taken to notify sheureholders whose securities were 
held in street name as to the tender offer. We received 
no response to the letter. 

6. On April 3, 1973, we received a copy of a letter 
to the court advising that a tender offer (Exhibit E) 
had been made to Southeastern shareholders oi: March 30th. 
By letter dated April 6, 1973 (Exhibit F), we commented 
upon certain aspects of the tender offer. At the sugges¬ 
tion of the court (Exhibit G), we sent our comments to 
Justice Dickens of the Supreme Court of the State of New 
York (Exhibit H hereto). Illustrative of the problem as 
to notice to shareholders with regard to stock held in 
street name, is the fact that the named plaintiff in this 
case, Stuart D, Wechsler, held his stock in street name 
and received no notice whatever of the tender offer until 
I transmitted a copy of the tender offer to him. He 
never received any notice from any other source. 

7. Copies of our correspondence to this court and 
to Justice Dickens were sent to all counsel but we re¬ 
ceived no response whatever, except a letter dated April 
23, 1973 (a copy of which, together with the enclosure, 
is annexed hereto as Exhibit I). Exhibit I suggests 
that our communications to this court and to a Justice 
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Of the Supreme Court "prejudiced" Southeastern's interest. 
The letter implied that we were interlopers interfering 
with provisions of an agreement worked out through exten¬ 
sive conferences between the defendants and the Attorney 
General. The letter ignores the critical fact that the 
culpability here lies exclusively with the defendants. 

But for that culpability, neither this action nor the 
Attorney General's action would have been commenced. As 
for our profound ignorance of the pertinent facts", the 
defendants have done nothing to enlighten us or the in¬ 
vesting public as to the pertinent facts either in the 
papers filed with the appropriate regulatory agencies or, 

indeed, in the tender offer made to purchasers of South¬ 
eastern stock. 


The Interrogatoriee. 

8. On May 8th, we requested from counsel for the 
defendants (a copy of which is attached hereto as Exhibit 
J) information concerning the tender offer. We received 
no response. We thereupon served interrogatories on May 
25th (Exhibit A), and we have received no response to 
those interrogatories. The purpose of the interrogator¬ 
ies is to determine whether in fact it is appropriate to 
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renew argument on the class action determination or 
whether we should now withdraw the motion. If in fact 
there was an insubstantial response to the tender offer, 
then such response might be attributable to one or both 
of two factors; (a) inadequate disclosure in the tender 
offer of the true facts relating to the Southeastern 
offering, and (b) inadequate dissemination of the tender 
offer to the persons who purchased Southeastern stock. 

If the response is insubstantial, it could be appropriate 
to have this action declared a class action, so that the 
defrauded purchasers of Southeastern stock could receive 
some measure of relief. In the meantime, as we have noted 
in our prior papers, the defendants who made virtually 
no investment ii Southeastern will, if the acceptance of 
the tender offer was incomplete, have virtually unfettered 
control over the public's money. As the prospectus itself 
noted, they have done this without any cash investment. 

At page 3 of the prospectus, Southeastern conceded that 

"Neither the Company nor any of its offi¬ 
cers and directors have been required to put 
up any cash in the acquisition of the proper¬ 
ties comprising almost all of the Company's 
assets and thus, investors should be aware 
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that they, rather than principals of the Com¬ 
pany, are making the initial major cash invest¬ 
ment in the Conpany's business." 

9. In view of the foregoing, the motion to compel 
answers to interrogatories should be granted. Inasmuch 
as no excuse has been offered for the failure to answer 
the interrogatories or to move to strike or modify the 
interrogatories, in accordance with Rule 37, costs com¬ 
prising reasonable attorneys' fees in prosecuting this 
motion should be imposed on Southeastern. 

Wherefore, I respectfully request that defendant 
Southeastern be directed to answer the interrogatories 
and that plaintiff be awarded reasonable expenses, in¬ 
cluding counsel fees incurred in obtaining such order. 


(Sworn to by Edward Labaton, June 27, 1973.) 
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EXHIBIT A, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 

INTERROGATORIES TO DEFENDANT SOUTHEASTERN PROPER- 
TxrlS^ INCa 


UNITED STATES DISTRICT COURT, 
Southern district of new York, 

Same title 


Pursuant to Rule 33 of the Federal Rules of Civil 
Procedure, defendant Southeastern Properties, Inc. 
("Southeastern") is required within thirty (30) days 
after service hereof to answer separately and fully in 
writing under oath each of the following interrogatories: 

1. State the number of addressees to whom South¬ 
eastern caused to be mailed its tender offer dated March 
30, 1973. 

2. State what efforts, if any, were made by South¬ 
eastern to identify the beneficial owners of Southeastern 
stock as of the tender offer date. 

3. State the number oi shares of Southeastern held 

by banks, brokers or nominees on the record date for the 
tender offer. 

4. State the number of shares tendered by holders 
of Southeastern stock. 
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exhibit a, attached to AFFIDAVI-f OF EDWARD LABATON 

5. State: 

(a) The number of advertisements placed with re¬ 
spect to the tender offer. 

(b) State the dates such advertisements were placed 

(c) State the publications in which said advertise¬ 
ments were placed. 

(d) state the size of each advertisement. 

(e) state the content of each advertisement. 

6. State the number of responses received by South¬ 
eastern or its agents in response to the advertisement 
referred to in 15. 

Dated: May 25, 1973 


Yours, etc. 


To: 


SHATZKIN AND COOPER 
By: s/ EDWARD LABATON 
A Member of the Firm 
235 E. 42nd Street 
New York, N. Y. 10017 


Schwartz, Mermelstein, Bums, 

445 Park Avenue 

New York, N. Y. 10022 


Lesser & Jacoby, Esqs. 


H^ard J. Goldstein, Esq. 

1250 Broadway 

New York, N. Y. 10001 


New York, N. Y. 10005 

Hart & Hume, Esqs. 

10 E. 40th Street 
New York, N. Y. 10017 
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JUDGE KNAPP, DATED NOVEMBER 

* 19 72 • 


(Reproduced, supra, at pages 192a to 197a.) 
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EXHIBIT C, ATTACHED TO AFFIDAVIT OF EDWARD LABATON-- 
LETTER DATED JANUARY 3, 1973. 

January 3» 1973 

Bonorabla WhltiMn Knapp 
Italtod State# Dlatrlct Court • ' 

Southam blstrict of Hew York 
Foloy Squor# ' 

IXmw Ydrk, 10007 ^ ' 

V; te: W«ch#l#r Southaoatem.'' 




72C1W..1813 ~ 

( Qnr File Ho. sn ^\ " 

Door Jkidga Koapp: 

• *. , • I 

plaintiff* *1 .a 4 ^ «ltematlves to 

dotMialiutlon of the ponding the 

offer thereunder. **’* "o^ioolon 

ceted tSt'SrSi •I'^Wve. mdl- ' ' 

would hold e heerlng on f ^e 
contention thet the bringing ofSfeUn 

feetor in the coiiipenT»enltL.t- h!.!—? • ceueatlw* 

reaeleeton offerT^ nltlmete determlnetlon to neke . 

ssd£!^2HS^'3“!SI^^" ■"■ 

procoadlnge . . - . »tetua of• tha state court 






Seopactfully , 


ELrve 

cc: All Counsel 


[•'■.•• d« i. _ , 

Edward Labaton 

■ . - 4 
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LETTER DATED FEBRUARY 8, 1973. 


Ftbrasary 8, 1973 


Schwarts, McnMlstsln, Bums, 

445 

Torie, H. T. 

Att: Carl Bartholoasas, Esq. 

Haehalar w. Soothaaatsrn 
Ptopsrtlsa 

CcntlsBan: 


mmnA -« prior roquoata, wotdd m plaasa 

•jndto^ ^iaa of all doosMots aant to tha ahar^eldars 

P^ lculdy «ltli rafmne. to tm r.Ml«.toa 

pleaao adviaa oa aa to whathar any stops 

Srrs ^ •haraholdara ahoaa sacStlaTIra 

tha tarma^J*^”** ^ ^o»« addrasaaa nay hava changad of 
tna tarns of tha raaelaalon offar. 


Vary truly yours. 


EL:re 


Eduard Tiahaton 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 
LETTER DATED MARCH 30, 1973. 



rr. 




March 30, 1973 


TO OUR STOCKHOLDERS: 


Enclosed are the tender offer papers referred 
to in the Company's letter of December 20, 1972. since 
the offer expires on April 30, 1973, it is important 
that you give this matter your prompt attention. 

The tender offer papers include a copy of the 
December 21. 1972 Court Order, referred to in the Company's 
December 20, 1972 letter, pursuant to which this offer is 
being made; the Company's letter to its stockholders offer¬ 
ing to purchase its shares and the most recent 10-Q report 
filed with the Securities and Exchange Commission covering 
the Company's financial cperations for the nine month period 
ended January 31,^1972; and a letter of transmittal with in¬ 
structions for its completion to be forwarded with your shares. 
Should you decide to accept the offer. 

While the staff of the Securities and Exchange Com¬ 
mission has given the Company a -no action" letter with respect 
to making the offer without a registration statement being in 
effect, the issuance of the letter by the staff of the Co™,ission 
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in no way involves a determination as to the merits of the 
offer. Accordingly, each stockholder should make an in¬ 
dependent evaluation of the offer with the assistance of 
his broker, accountant or attorney, if such advise is neces 
sary. The Company will be happy to answer any questions 
about the tender offer papers. 


It is important that any stockholder of record, 
who holds stock of the Company for the'account or beneficial 
interest of another, promptly transmit copies of the tender 

offer papers to the person br persons for whom the stock is 
so held. 
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Offer of Southeastern Properties, Inc. (the 
"Company") to Purchase up to 200,000 Shares of 
its Common stock, $.0l Par Value, at the 
Price of $5.00 Per Share 


To the Holders and Beneficial Owners 


of Common Stock 


of thu Company 


The Company hereby offers to purchase up to 200,000 
shares of its Common stock, $.01 par value (the "Shares"),which 
initially were sold by the Company pursuant to its Prospectus 
dated January 31, 1972 (the,"Prospectus"), at the price of 
$5.00 per tendered share net to the seller, without deduction 
of brokerage commissions or transfer taxes. This offer to 
purchase the Shares (the "Offer") is subject to the provisions 
set forth herein and in the enclosed Letter of Transmittal. 


0 

THIS OFFER WILL EXPIRE 30 DAYS FROM THE DATE OF THIS 
LETTER AT 5:00 O'CLOCK P.M., EASTERN STANDARD TIME ON APRIL 30, 
1973 (SUCH DATE AND TIME BEING HEREINAFTER REFERRED TO AS THE 
"EXPIRATION DATE"). 


THIS OFFER IS BEING MADE TO THE HOIi}ERS OF RECORD OF 
THE COMM^ STOCK OF THE COMPANY AS OF THE CLOSE OF BUSINESS ON 
DECEMBER 21, 1972. RECORD HOLDERS WHO ARE HOT THE BENEFICIAL 
OWNERS OF SUCH STOCK SHOULD DELIVER THIS LETTER AND THE ENCLOSED 
LETTER OF TRANSMITTAL TO THE BENEFICIAL OWNERS. 


d Stockholders who tender their Shares pursuant hereto 
may withdraw the Shares so tendered prior to the close of busi¬ 
ness on April 30, 1973. 


Number of Share s to be Purchased . The Company will 
purchase any and all Shares tendered, if duly tendered prior 
to the Expiration Date. 
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_P u . rpose of _. ^e Offer . The Board of Directors, in 
OffeTlVt^Lt business judgment, has decided to make the 

f resolving a dispute with the New York Attorney 
lna« propriety of the Company's "blue sky” filJ 

ofILTnfof? to the'^companys p^blfc 

® securities in Mew York, ihe company La entered 

500 ’^^'juires that the company utilize 

thl sale of *"■' realized from 

SI 000 000 is f J?? »°oo AS 

°'??? i available. Upon consummation of the offer the 

'=° provisions of a pSr “der 

f^om dl^I!^"? V P^hibited the Company and o^erf 

f«m dieposing of, transferring or trading the <immon sSci^ 

suani t?S^"offer"wiu“:ft«\hrf^ 


ftsnfi S.K Of Funds. The $1,000,000 being utilized to 

the UndeLriter\:”e1‘::b°o%'r "end fotL^ 


guly tende grr x^:tzL2::TL sro"fLr^\ji^f''“r 

by the company within thirty days after the ^pLation oat^? 
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_ I nformation Regarding the Company Stockholders should 

communications from the President of the Company to 
stockholders dated March 27, 1972, May 19, 1972 and Augusrii, 
1972 concerning the Company's dispute with the New York Attorney 
certain realty contracts entered into by the Company. 
Attached hereto is the Company's lO-Q report filed with 
toe So^rities and Exchange Commission covering the financial 

Company for the nine months ended January 31, 
^ present toe Company owns all of toe parcels described 
in the Prospectus other than parcels 10, 16, 17, 19 and portions 

to ^ Since the Company is not in a position 

to know the results of toe Offer, there can be no assurance that 

Mon continue operations after consunma- 

such possible to continue operations at 

such t^e, the Company can make no assurance that necessary 
financing can be obtained on terms favorable to it. 


. ^ j»ocedure for Tend ering Shares . To tender Shares 

herei^der,.certificates for Shares, together with a properly 
completed and executed Letter of Transmittal, should be trans¬ 
mitted to the Depository or to the tendering stockholder's 
own broker, bank or trust company for transmittal to the 
Depository at the address below* 


Depository: 

/ 

Bankers Trust Company 
P. O. Box 4767 
Grand Central Station 
New York, New York 10017 

Holders of Shares who have Shares held by or 
registered in the name of a broker or dealer are urged to 
contact their broker or dealer if they desire to tender such 
Shares. 


Por the convenience of stockholders whose 
certificates are not immediately available the Letter of 
Transmittal sets forth a procedure for tendering Shares 
without concurrent deposit of certificates. 
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Commissions . The Company will not pay brokers 
or dealers any commissions for assisting stockholders in 
tendering Shares. 


* * ★ 

While the Board of Directors of the Company has 
authorized this Offer,neither the Board of Directors nor the 
management of the Company recommends that stockholders either 
tender* or not tender any of their Shares in response to the 
Offer. Nevertheless, as above indicated, the Company has no 
way of knowing whther a olic market for the Shares will de- 
velop after consummation of the Offer or, if any market develoos, 
that it will not'be "thin"; stockholders should bear these fac¬ 
tors in mind when making their decision whether to accept or 
reject the Offer. 

Questions or requests for assistance or for 
additional copies of this letter and the Letter of Trans- 

®ittal may be directed to the Depository or your broker or 
bank. 


Very truly yours, 


SOUTHEASTERN PROPERTIES, INC. 

Id 



Anthony JA beMatteo, 
Chairman NoJr the Board 
and President 








219a 


EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 

srciiRiTirn AKD n::cj:AnC>r cof’niEFioM 

UashincTton, D.C. 205^9 


FORTt 10-0 

OrjARTFOLY rrrORT UKDER SrCTIO!! 13 op 1«5 
OF T1!L’ SrCURTTIFF. rXClLArCF ACT OF 1234 . 

For Ouarter rnded January 31. 1973 Connisslon rile Number 2-41669 


-f SOUTlIFArTFRN PRO PFRTirF 

{Fxact nane of* reoiatrant 


an 


ITJC 

specTneTTrrTt3"TKart?rr 


Delav;are 

(State or other jurisdiction of 
incorporation or oronnixation) 


No. P2-0849893 
(I.R.n. Fnployer 
Identification Uo, 


^^’^ttanoooaa, Tennessee 
(Address of principal executive offices) 


37421 
(?:in Code) 



Pegistranfs -relephone TTunher, including area code ( 615 ) 092-7256 


Indicate by check nark vhether the reaistrant ha^ ffVod 9 

annual report requirSs t^be 


YFS X 


NO 
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^• Fui*»nnri7r;<i Financinl Infornation 

Company for which report is filed: .*;OUTI!rASTnt; rROPrp.rirs, It:c. 

Profit and Loss Infornation: For the 9 Months mded: 


■Tan. .'^1 , 1973 Jan. 31.1972 
{C'lrrcnt Year) (PrecedIngTea 


1. 

Gross sales., 

c 

V'JO 1 «:n nn 

A 






? 

JL«30^ 500 #00 

2. 

Operating revenues: 

Interest income. 

• 

11,'>12.54 


none 

3. 

Total of captions 1 and 2... 



e 

130,500.00 





> 

4. 

Cost and expenses: 

Selling, General and Adninistrat 
ive ’ exocnses., 

< 

Acn C7X oi 


135,501.03 


Interest expense. 


aOX 

27,494.81 

62,907.02 


5. 

Income (or loss) before taxes on 
income and extraordinary items... 

.? 


26,946.34) 

6. 

Provision for taxes on income. 

• 

none 


none 

7. 

Minority interest.^ 




none 






R. 

Income (loss) )'efore extraordinay 
items. 

< 

^ A O ^ A A 


26,946.34) 




DZ ^ »\9/. 

s ( 

9. 

Pxtraordianry items, less anolicaJ'lo 
Income tax. 



none 




none 


10. 

Met Income (or loss). 


62,902.92 


26,946.34) 




V 

11. 

Farnings ner share .. 

Common shares outstanding 

Jan. 31, 1973—435,nno 

Farnings per share (loss). 

Connon share outstanding 

Jan. 31, 1972—235,000 


.15 


(.12) 


Retroactive from Jan., 1972 


12, Dividends per share 


none 


none 
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-3- \ 


r.. Capita] i:»ntion anf] Ftr)c]:holOorf;' Orjuitv 
Januar’' 31, lf'73 
(’^^TTo) 


Debt: 


Amount 


Ehort-tern loans, rotes, etc. 


^ rone 


Lonp-tern f?e)'t, incJuc’inp parcrtheti- 
cally portion clue ’’ithin one voar 
(due In ore year) * . 

Total debt 

Deferred credits! 

Minority interest 

Stockholders’ equity: 


R3,225.32 
(42,/to.05 ) 

S 125,G66.27 


none 


Shares issued 
or 

Cutstandinn 

Preferred stock none 

Common stock 435,000 

Capital in e::coss of 
par value 

Retained carninrs: 

Balance at iKspirnine current 

fisical year (deficit) 

Prior perioc’ adjuntnents, if any 


Aj"ount 


$ 4,350.00 


1,?9R,233.00 


(€0,250.00) 

none 


net income (or loss) 

Dividends 

Balance at end of interim period 

'»'reasury stock 

Total Stockholders' Pquity 

C. Sales o^ ITnreoistcred 


62,992.02 

none 

2,742.92 

none 

$2,000,325.02 

.Securities 


KONF 


none 
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FOPJ^ 10-0 


riorATi’RFr 


of 1034 thS S •'''==“ritios rxohatige Act 

on it- I'ehaTf caused this ronort to he eicnod 

it^ lehalf hy tlie undersigned thereunto duly authorized. 
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Offer :ixDires at 3:00 p m Eastern Standard time, 
on April 30, 1973 


jrf<A ;sii I 


Tender of Common Snares, s.oi Par Value, of 
Soutneastern Properties, inc. in Acceptance 
2^ P.ft®.^_to_P“£cpaso. dated March 30, 1973. 


Importar^; This form should he comoleted and sent 

JerSfiSt«^for'h"®"*‘* below, together with your 
certificates for tne Conuaon Shares, $.ji Par Value 
of Southeastern Properties, Inc. ' value. 


Your Broker or dank will Assist vou 


in Completing t-hii Form. 


To Depositary: 


Dear Sirs: 


Bankers Trust Company 
P. 0. Box 4767 


otatlOn 

New York, New York 10017 


‘;?«“=uo„i:?“" fi .coo, • 


Total Suabor 



Cartllaata Nankarta) 

Taial Noaibar 
af Sharat 
Ebalaatd 

of Shoros 

Tand«r«d if 
toaa Utan All* 

*AII AKam 





•AB Sham npriMnUtl 1»» ■ . . . ——J 

■fact. “* d**m«d to have b«m Undarad unlaaa olharwfia Indicatad 


in this 


. The undersigned shareholder understands that a tenHnv <■ 

^ o^er questions as to tlie eligibility or acceot - 

SHTe,. th.t Lid SI..L, ”o L? tub- 
=b.r,., .„d .oca,di„„co“"L/L“ ' 






>h>ii - authority herein conferred or agreed to be conferraH 

HS 

SfjJ^p^iilgiSk 

a^ropriati l“tS*^or provided or in an 

deLjaited w 4 ^h telegram that auch certificatoa will be 

af? 2 r JSi aiSrli!oJ°^ti buaineaa daya 

a.uv.r“; cSa^‘s;.r“.°Ln“Sr°n*;;crsh~’' t: “f?" ’*•" 

S.<=uritl.. «t Sf 

struction 4 accompanying tliia ii^tter. 

A88ICMMEMT AND H BT.aagp 

of the Offer and ” purchase under the tema 

Stock Tranefir ciipanJ^ia^ntoralt^L*^??^^^®^** ^^"^^''•ntal 

of aaid 8 hare 8 on SS’^bSSk! ^ ^ affectuate the transfer 

substitution in thrJrSSiMs InJ with full power of 

Company and it. ae.ijn. {whetheJ bj w!*alu oJ“ 2 mJ?! S* 
atock. or othervie.) and it. officer. di^JLr. tZ llV 

““h'thf !!!“■•• ®' 'fita. claim, and d«n^Ms 

all or any of S«l? reason whatsoever against 

tary 3 hall‘not'"bo®riiue‘';™"aer^* ’ 

Comuany. ‘ “"‘Jar for any act or omission of tlie 


Jated: 


_ _ ., 1973 . 


Very truly yours. 


Slgnature(s) guaranteed 
(see instructions 2 and 3 ) 


Signature(s) of registered holder(s 
(Must be si^ed by registered hold- 
** narae(s) appears in 
®®rtificate(s) or by person(s) 

^o,®a® 0 ”« registered holi 
er( 8 ) oy certificates and documents 
transmitted or to be transmitted in 
the case of guaranteed certificates; 


Print Name_ 
and Address 


Telephone :jo. 


Zip "eba 


’TXrea CbaeJ 
Social Security .Jo. 

TriE I.'JSTRUCTIOJJS ACCO."J»A>>JYIKG THIS LETTER OF THA.N*SK1TTAL 

MUST dE FOLLOWEn ‘14TAL 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD L^VBATON 

Nrr?AU In 

The undorsicncd. 


□ a member firn\ of a national 
securities oxcluiiisc or of the 
Nalioiinl Association of Secu¬ 
rities Dealers, Inc. 

□ a commercial bank in the 
United States, 

□ a trust company in the 
United States, 


ffunranices to deliver to the Deiwsitnry (in proiici 
form for transfer) certificates for the Shares 
tendcrcil by thi.s Letter of Transmittal not later 
/ *>«iMCss <lays after the expiration date 

of the OtTer; and confirms that the tender of such 
Shares is in compliance with Rule 10b-1 under the 
Securities Exchsange Act of 1034. 


Sign Here __ 


AuthoriMti Signature 


Unless otherwise indic.ated in Her Special De¬ 
livery Instructions, the check for the purchase 
price will be p,a.vable to the order of the person(s) 
executing the Assipiment on page two of this 
Utter of Transmittal and mailerl to the address 

each Shares (and aecoapanylnq docusenta as 

rsturned to the per.on(e) 
the Aaelgnment on page two of thla 
Tren«.ittal et the eddce.e shown on 


SPECIAL DELIVERY INSTRUCTIONS 

To be completed only if ce-tifleates are to be 
®'’ '***®*‘ is to be mailed, to other 
on «xccuting the Assignment 

on page two of this Letter of Transmittal. 


Print Narns 


Street Addrete 


City and Sute 


Zip Cede 


DO NOT WRITE IN THIS SPACE 


Share! 

deceived: 


Shares 

Accepted: 


Shares 

Returned: 


ll 

Proeeiaed 

By: 

Cheek 

No. 

Amount 1 

Certificate 

No. 

Men 

No. 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 

INSTRUCTIONS 

FOimNG_J^RT_OF_jrEfUl^ O? THEJJFFCR 


fic.tes^foJ'shlmS''/ 5'**°“' of Tr.nsii.itt .1 .nS certi- 

lull ?rTs "k VsH If l “ 

certificates withl.f T?*. ®PP««J^» on the face of the 

” n r.“Si?Je’3 3;%3;i333.°' 

such persons should so representative caoacity. 

of their authSritv .r^i Ji^ signing and proper evidence 

? 3 s:.-S 33 :i S ^lE a- 

;?S3r'ns.3't3n°ss.ro?^;s.EirF'*''*“‘'r“"“ 

s~ii°L=;;n;,rE" F L 

33“ n3'S::h3JuJ".;°ai"33r'f r *S»‘”%”33"3333r“nil333,'‘'''' 

brokar vlll a.al.t you .1th ra.pact to guataot.. of algnatit.H 


l««iadlat.lJ'av2*IbI.'l!S3*!rjIfa“'’ "hioh ato not 

companies in the Uni^od e*-sfr hdereJ by commercial banks or trust 
t^ircIJtom.2 iS K “*■ b«^okor3 acting on behalf of 

th. guaranta. ptoiiSS, 

aoc».ga'3I.5irc%2!f33:?3ritTfa‘tt‘33o-t'33r,3;a;^23T^;';,l^ 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 
and adress of the holder and the number of tendered shar^.^ 

Sharis tl"which^thl^LlttL°of^TlalImittll ^lltt^ 

of Srhe^te^^- 

of such guarantee will be deteLiLd e di^® 

the Company. Certificates surSnSIrel pf 

a bank, trust company or broker guarantee of 

by a properly exelllld Lettir |f"'??|nsli?f|rthil^ 

the tender of such Shares is in ^ confirms that 

Securities Exchange Act of 19 34). lOb-4 under the 

tendered c«tif?l|f Tht the ‘ 

the tremsfers to it, except that taxes incident to 

than the registered holder an addir? is to be made to other 

t^es, applicable taxes will bl deducteHrirtSe pSre^asrprfll. 

ly on severil MrUfiM?cs'’°U®ini®brn^e“" "mistered different- 
plete, sign and snbmU aftlenij sepLate Let?fr?’o^°J 
there are different resistrations of his IhSel. 

form of acceptance as deserihod , .‘^®^®®t ®r irregularity in the 

of Shares in^^llllptlLl ullrel? anilvL'ed^'? 

such waiver may treat and provided for herein, and upon 

acceptancfa^l^rfe^de? as J? ne °t irregSlar 

present. "" or irregularity were 


Transmittal’mafbfobtainod^fllm^thfLetter of 

previously referred to in tho Depositary at the address 

any questions L lo ^Sw 

immediately. accept this Offer, see your broker 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 

At a Sjjccial Term, Part II of the 
Supreme Court of the State of Hew 
York, held in and for tiie County 
'of New York, at the County Court¬ 
house, Borough of Manhattan, City 
and State of hew York, on the o?/"*-' 


|P R £ S £ N T t 

UOM. 


JHOa^AS DIOCLNS 



Justice. 

• 

THE PEOPLE 

OF THE STATE OF NEW YORK, 

• 

• 


Plaintiff, 

t 


-against- 

t 

SOUTHEASTERN PROPERTIES, INC., 

ANTOON'Y J. De^aTTEO, AND WILLIAM L. 
MANNING, 

i 

s 


Defendants. 

X 

—-X 


41773-72 

COHSEKT INJhliCTIOH 


Th« plaintiff having brought this action by the service 
of a summons and verified complaint upon the named defendants 
for a judgment permanently enjoining and restraining said defen¬ 
dants from violating the provisions of Article 23-A of the 
General Business Law of the State of New York. 


NOW, on reading and filing the summons dated the 15th 

of December, 1972 and the complaint herein, verified the 19th 

day of December 1972, the affidavit of WIOMAS N. DOLAN, Assistant 

Attorney General, sworn to the 19th day of December 1972, the 

order of Mr. Justice Joseph DiFede dated September 12, 1972 the 

affidavit of Assistant Attorney General TUOMAS N. DOLAN dated 

« 

September 7, 1972, and the consent of tlie defendants, and due 
deliberation having been had, it is 

On motion of LOUIS J. LCFKOV.’IYZ, Attorney General of 
the State of New York attorney for plaintiff. 
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exhibit E, attached to affidavit of EDWARD LABATON 

«= restrained and enjoined permanently from eiferin, ter sale 
or sellin, securities eensistin.j primarily ef participation 
investments in' . real estate venture, within and tree the state 
oI dew verk as principal or a,ent without first fili„, 

.tatement or prospectus with the Department of law where r=,uired' 
by section 352-e ot the Cenerel Du.iness Law of the state ef new 

rent and from any and all act. in aid or furth.rane. th.reef, and 
it is further 


ORDERED, AUJUDGED AVD DECREED that th. above defendants 
b. rastrained and enjoined permonenUy fro. violatin, the provi¬ 
sions of Article 23-A of the General Business taw of the state 

Of »ew york ohd fro. any and all act. in aid or furtherance there- 
Of; and it is further 

ORDERED, ADJUDGED AND DECREED tiiat Southeastern Proper- 
ties, Inc. within ,21, days of the .i,nin, of Oils order deposit 
the su. Of 2478,000.00 in a bonk approved by the Attorney General 
to be held in a Special Account to fund the tender offer to the 
present owner, of Southeastern stock, and it is further ' 

ORDERED, AiUUDGED AMD DECREED that any and all funds 
«ib..,u.ntly received by Southeastern Properties, Inc. fro. th. 
ssl. of A.y of its proportie. .1,0 be deposited in th. A»v. 

referred account untU such ti™ .. this fund has 51.000,000 on 
daposit; and it is further 

ORDERED, ADJUDGED AhD DECREED that Southeastern Proper¬ 
ties Inc., in nccorduico with th. tsms of . November 20, 1972 
no .cuoh letter from tho Securitlo. and Exchon,. Coemis.ion, 
sttschod to this Order a. Erfiibit -A*. A.d within thirty (301 
day. of th. date when it ha. sufficient fund, deposited, as pro¬ 
vided herein, and available to purchase All of the oustandin, 

200,000 shares initially sold to the public pursuant to . pros- 
i pectus ordered effective with e.c Securities and Exchenoo Co,»,,is- 

slon on Jenuary 31, 1972, transmit to each stockholder of record 

/ 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF r 

fxyuficial ot/ncr thereof on tlw date of ent^y of tii^^Ordcr 

ti»c documents in tJ.c form of dxliibit “U" annexed to and made 

part Of Uus Oracr which offer to purchase for ?5.00 per share 

any and all such 200,000 shares of Southeastern-a common stock; 
and it is further 


ORDERED, ADJUDGED AMD DECREED that in the event this 
51,000,000 funo has not been mined „a deponited end the tender 
I offer nede within six (6) nonths from the date of this order or 
as may be extended by this Court then this Court will 'upon rofuesti 
lof the Attorney General appoint a receiver of all of the assets 
of Southeastern Properties, Inc.j and it is furUier 

OADERiSD, ADJUDGED AND DECREED that, except as required 
to fulfill the provision, of this order, the restralnin, provisions 
burring the offer, sale u,d' transfer of the securities of South- 
e-istern Properties, Jno. to the public u.d the trursfer or the 
disposition of funds derived from the proceeds of Uie sale of 
such securities as contained in the Order of Mr. Justice DiPed. 
dated Septerdrer 12, 1972 renain in full force u,d effect un.Ul 
the tender offer is completed at which time all restraining 
provision, with respect the defendant, herein shall be deemed 
vacated in their entirety; and it is further 

ORDERED, ADJUDGED AND DECREED that the motion of South- 
lea.tem Properties, Inc. with respect to said September'12, 1972 
I Order be withdrawn; and it is further 

ORDERED, ADJUDGED AND DECREED that defendants South¬ 
eastern Properties, Inc. Antliony J. DeNatteo, and Williara E. 

Hsnning, ceuie and desist from any and all business transaction, 
with nilmart Associates, Inc. or Billl.„ „„id, except for trans¬ 
actions contemplated by extant, binding <md valid contractual 
relationships; and it is furtlior 


ORDEHED, ADJUDGED pV.’J D crslLD that tl»o Attorney General 
'of the State of I.ev/ ''ort- , 

^ .or/t ...t,/ r.— . j aurtner apulication u.-.Ecr 

l|tho c w.— this order, 3uuQ...c.-.t and decree tr maintain 
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EXHIBIT E, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 

I- ' ■ '• 

any action for such otiicr and lurtlicr relief as olaintiff r.iay 
be advised is pro'icr and nccossary for ti^o or.forccn.ent of this 
order, judejnent and dccroo, all pursuant to .'article 23-h of tlic 
General business bJvV/ of tlic State' of iic\/ York and all otlier pro¬ 
visions of lav) applicable tliereto; and it is furtlier 

ORDEldiD, ADJliUGdJ 7a>fL) DLCllLL'D that costs be av/arded " 
plaintiff in tixe amount of 'i\/o Thousand ($2,000.00) Uollars 
pursuant to tlxe authority of 5 0303(a) (6) of tiic Civil Practice 

Lav; and llules. 

ENTER 

L! H D, ' 

DK22 1972 

. PQL'KTY CLERK’S OFFICE 
NEV/ YORK 















EXHIBIT F, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 

LETTER DATED APRIL 6, 1973. 

SHATZK.1N • AND • COOPER • ATTORNEYS 

235 EAST 42"^ STR.EET NEW YOKK, N. Y. 10017 • • MUR.RAY HILL 7 - S800 


April 6, 1973 


Honorable Whitman Knapp 
United States District Court 
Southern District of New York 
U. S. Coiirthouse 
Foley Square 
New York, N.Y. 10007 

Re: Wechsler Southeastern 
Properties, Inc. 

72 Civ. 1813 _ 

Dear' Judge Knapp: 

On April 3, 1973 we received a copy of a letter to 
your Honor from the attorneys for Southeastern Properties 
Inc. dated March 30, 1973, together with a copy of the tender 
offer made to shareholders. We have the following comments 
with respect to the letter and the tender offer: 

letter states that at the hearing held before your 
Honor In December you indicated that "upon completion of the 
tender offer the class action would be dismissed". That state** 
ment Is Inaccurate as the correspondence with the court Indicates, 
to January 3, 1973 I sent to your Honor a letter, copy of which 
Is enclosed, indicating that we consented to a deferral of the 
class action determination until the tender offer. Some counsel 
took Issue with some of the statements made in my letter (see, 
e*g«, letter of the attorneys for Monarch Funding Corporation* 
a copy of which Is enclosed, dated January 8, 1973, In which * 
they indicated that upon conclusion of the tender offer yo\ir 
Honor would indicate yoxar "willingness to entertain an appli¬ 
cation on the Issue of fees") but none suggested that there 
would be dismissal of the action after the tender offer was made. 

The proposal that the action be dismissed at this time 

inappropriate, particularly in light of the coiments 
which follow. 
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EXHIBIT F, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 
SHATZICIN AND COOPER 


Honorable Whltinan Knapp 


- 2 - 


April 6, 1973 


Even If comnlsslona were paid to tendering brokers. 

In view of the fact, that much of the Southeastern stock Is 
pnst^bly held In street nafoe, we believe that a good-faith 
should be made to Identify all beneficial oLers of 
shms so ^at . they can be assured of notice of the tender 
offer. ^Is caz^ be done hy a court order directed to brokers. 

no^.. dlMctlng thae thay ai^ly namat and 

it^ *Thlf hf ownara for vhon thay hold Southaaataxn 

has been done In other cases, lncl\idlng cases In 

^ f« r- SaT L. 

TidhEl a.J° might be appropriate to provide 

Yorlc Times to advise those persons not reached by the mailing. ‘ 

• * * • * • • 

shares are presumably held In street name or 
nomlMe accounts, the period in which to accept the tender 
offer should be extended for at least another 30 days. 

connection with the coxmnents made herein, we transmit 
a copy of our letter dated February 8, 1973 to Southeastern's 
rttorneys. In which we asked whether any steps would be* taken to 
s^eholders whose securities are held in street name or 

offer. The only effort" made to reach beneficial owners la 
the request In the tender offer that record holders deliver the 
letter of tran^ttal and tha tender offer to beneficial owners 
toy person with e^erlence In matters of this kind knows that. 
■this Is patently Inadequate notice to beneficial owners. 

Rsspactfully, 


EL; VC 
End. 


Edward Labaton 


cc: All Coiinsel 
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EXHIBIT G, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 
LETTER DATED APRIL 10, 1973. 

V I 

United States District Court 

CHAMKRa or 

JUDOK WHITMAN KNAPP 
UNITKO STATIO COURTHOUn 
POkCV SOUARB 
New YORK. N. Y. 10007 


April 10, 1973 


Edward LaX>atQn, Esq. 

Shatskin ami coopar 
235 East 42nd Street 
New York, New York 10017 

Re: Wechsler v. Southeastern 

Properties. Inc. ■ 72 Civ. 1813 

Dear Mr. Labaton: 

Judge Knapp has received yoxir letter of 
6# 1973, and has asked me to inform you that 
you should address the questions raised in your letter 
to the Justice of the New York Supreme Court before 
whom the Attorney General's action is now pending. 

When that action has been resolved and payment heis been 
made pursuant to the recission offer. Judge Knapp will 
hear any application you may wish to make in accord with 
your letter to him of January 3, 1973. 


Sincerely yours, 

Wendell Goddard 

Law Clerk to Judge Knapp 


cci All Counsel 
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EXHIBIT H, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 

LETTER DATED APRIL 11, 1973. 

■ AND COOPER, ATTORNEYS 

42« STREET NEW YORR, N Y 10017 • • MURRAY HILL 7 - 8800 

April 11, 1973 


Honorable Thomas Dickens 
Supreme Court of the 
State of New York 
60 Centre Street 
New York, N. Y. 


Re: People v. Southeastern 
Properties, Inc. 

41772/72 _ 

Dear Justice Dickens: 

We are the attorneys for Stuart Wechsler and on 
his behalf we have commenced a class action in the United 
States District Court for the Southern District of New York 
against Southeastern Properties, Inc. and others connected 
with the public offering of Southeastern securities made in 
March 1972, Otir motion for a class action determination has 
been held in abeyance pending the completion of the rescission 
offer directed by your Honor on December 21, 1972. We received 
a copy of the rescission offer on April 3 and on April 6 we 
sent some comments to Judge Knapp, who in turn Informed us 
that we should address our questions to your Honor. 


We believe that the notice, to purchasers of South¬ 
eastern stock is inadequate. In view of the fact that much of 
the Southeastern stock is presumbably held in street name, we 

that a good faith effort should be made to identify all 
beneficial owners of shares so that they can be assured of 
notice of the tender offer. This can be done by a court order 
directed to brokers, banks and other nominees directing that they 
supply n^es and addresses of beneficial owners for whom they hold 
outheastern stock. This has been done in other cases, including 

Sec^\^\ep^^j93^687p^'^^^^^^^ Feder v. Harrington, CCH Fed. 

We have noticed one small advertisement not more than 
two columnar Inches in the New York Times. We would propose that 
the advertisements be at least two columns wide by at least 5 
inches high so that it would be brought to the attention of a 
^■Airge number of Southeastern security holders. 




EXHIBIT H, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 


SHATZK.1N AND COOPER 

Honorable Thomas Dickens -2- April 11, 1973 


In this connection, in another class action in which 
■we participated the advertisements were required to be at least 
two coliimns wide by 7 inches. 


Since many shares are presumably held in street name 
or other nominee accounts, the -period in which to accept the 
tender offer should be extended for at least another 30 days. 


In connection with the comments made herein, we transmit 
a copy of our letter dated February 8, 1973 to Southeastern’s 
attorneys, in which we asked whether any steps would be taken to 
notify shareholders whose securities are held in street name or 
whose addresses may have changed of the terms of the rescission 
The only effort" made to reach beneficial owners is the 
request in the tender offer that record holders deliver the letter 
of transmittal and the tender offer to beneficial owners and 
minimal advertising of the tender offer. Any person with experi- 
^ence in matters of this kind knotjs that this is patently inade¬ 
quate notice to beneficial owners. 


EL: VC 
Enel, 


Respectfully, fj 


Edward Labaton 


cc: Hon. I/hltman Knapp 

Thomas N, Dolan, Esq. 

All Counsel in Southeastern 
V, Wechsler 
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EXHIBIT I, ATTACHED TO AFFIDAVIT OF EDWARD LABATON— 
LETTER DATED APRIL 23, 1973. 

Schwartz. Mermelstein, Burns, Lesser & Jacoby 

I 

^-46 PARK AVENUE NEW YORK 10023 


MILTON C. MCNMCLOTCIN 
AftTMUN M. OCMWANTZ 
ANNOLO 1. NUNNS 
STANLSY T. LtSStN 
MtHStNT N. JACOBY 
MONTIMCN N. rCLSINOCN 
JAY M. SCMArSANM 
STANLCY OANNrrr 
CVCNCTT A. rWOMLICM 
SNWIN CMCNOVSKY 
STUANY B. SCMWANTt 
SHCLOON W. MALNCNN 
JOHN L. AMABILC 


MCNBCNT r. riBMCN 
LAWNCMCK C. OIBBS 
JCrrNCY A.MONOSS 


( 212 ) 900-3200 

April 23, 1973 


NATHAN BUNAAN 
llSOO>tS»«l 

SCMWANTT S rNOMLiCM 
MS9S-ISTOI 

CABLA *MKNMi.AIWS* 


OtONOC J. rCWOMAN 
COUMSSI. 


Shatzkln & Cooper, Esqa. 

232 East 42nd Street 
New York, N.Y. 10017 

Re: Wechaler v. Southeastern 
Properties. Inc,, et al. 

Gentlemen: 

We are enclosing with this letter our letter dated 
this date to Judge Knapp In the above matter. This letter 
will serve to advise you that In connection with our proposed 
motion to dismiss the action pursuant to the Court’s Instruc¬ 
tions made at the December 21, 1972 hearing, we have under 
consideration a motion for the Imposition of costa on plain¬ 
tiff under Section 54(d) of the Federal Rules of Civil Pro¬ 
cedure. Also, in view of your activities referred to In our 
letter to Judge Knapp and the services which Southeastez*n 
Properties, Xnc. and this finn may be compelled to perform 
In order to contest such activities, we also are considering 
moving, under 28 U.S.C. 1927, for the Imposition of costs on 
you on the ground that you have ’'multlplle[d] the proceedings 
in [thls]case as to Increase costs unreasonably and vexatlously." 

Respectfully submitted, 

Carl Bartholomaus 

w W 

Enc. 


cc: All counsel In the 
Instant case 
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Schwartz. Mermelstein, Burns, Lesser & Jacoby 

PARK AVENUE NEW YORK 10022 

1212 ) • 60*3200 NATMAM SUftnAN 

•CMWAATl A rnOMUCH 

April 23, 1973 


OCOAOl J. rCLDMAN 
CO^iMAlC 


Honorable Whitman Knapp 
United States District Court 
Uhited States Courthouse 
New York, New York 10007 

Re: Wechsler v. Southeastern 
Properties. Inc., et al. 

Dear Judge Knapp: 

As counsel to Southeastern Ptoperties, Inc. in the 
above matter, we regret that we must burden the Court with a 
response to the letters of Shatzkin & Cooper to you dated 
April 6, 1973 and to Judge Thomas Dickens of the New York 
Supreme Court dated April 11, 1973, and April 16, 1973, but 
we do not want our client's interests to be prejudiced by 
appearing to acquiesce in the statements made by Shaczkin & 
Cooper in those letters. 

By letter of your law clerk dated April 10, 1973 to 
Shatzkin & Cooper, you recommend that such lawyers present to 
the Supreme Court of the State of New York any points which 
they wish to make with respect to the December 21, 1972 Order 
of that Court. If and when Shatzkin & Cooper present their 
fee application, wo shall inform the Court and Shatzkin & 

Cooper of the various steps which this firm, with the assist¬ 
ance of the New York Attorney General, has taken to L'aplement 
the December 21, 1972 Order of the New York Supreme Court, the 
provisions of vdiich were initially worked out through extensive 
conferences between this firm and the Attorney General. Suffice 
it to say that Shatzkin & Cooper have displayed in their letters 
a profound ignorance of the pertinent facts relating to the 


LTOM K. MCRMKLtTKiM 
ITMUA M. SCMWAArZ 
IMOLO I. •UANft 

rAALKv r. Listen 

tAsenr p. jAconv 

>ATiMen M. riwsiNocn 
M. SCMArAANN 
^ANLIT OAnnCTT 

'cniTT A. rnoHuCM 

IWIM CMinOVSAT 
'OAnr o. scMWAnrt 
4CLeON W. MACACnN 
»MM L.AMAniLC 

^nvcT rnAMA 
^nnenr r. riSMcn 
wniMci e. oians 
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exhibit I, ATTACHED TO AFFIDAVIT OF EOWARD LABATON 
iWARTZ, Mermelstein, Burns, Lesser & Jacoby 


Honorable Whitman Knapp 


April 23, 1973 
Page 2 


effectuate the 

^nc by Southeastern Properties, 

Inc. to its public stockholders. In any event, we shall 
demonsturate, at the appropriate time, that the efforts of 
Shatzkin & Cooper to insinuate themselves after the matter 
has been resolved with the Attorney General do not in any 
^y give ^em any legal entitlement to secure counsel feL 
from Southeastern Properties, Inc. 


Respectfully submitted, 

Carl Bartholomaus 

CB:ET 

CC: Judge Thomas Dickens 

Thomas Dolan, Assistant Attorney General 
All counsel in the instant case 
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EXHIBIT J, ATTACHED TO AFFIDAVIT OF EDWARD LABATON_ 

LETTER DATED MAY 8, 1973. 

i N .\ M L) C C') O P E R A T r 0 R. N E S 

sr'.r. r Nr.-*' ^ork. n. y iooiz • • mup,r,\y hp.l z-asoo 


May 8, 1973 


Schwartz, Menaelstein, Bums, ' 
Lesser 6e Jacoby, Esqs. 

^5 Park Avenue 
New York, N. Y. 

Att: Carl Bartholomaus, Esq. 


Re: Wechsler v. Southeastern 
_ Properties __ 

Gentlemen: 

In connection with the class action motion that has 
been held by Judge Knapp pending the completion of the 
tender offer, would you please advise us of the following: 

1. The number of addressees to whom the tender 
offer was mailed. 

2. The number of persons or firms who tendered 
shares of Southeastern pursuant to the tender 
offer. 

3. The number of shares tendered. 

4. The number of advertisements placed as to the 
availability of the tender offer, the size of 
the advertisements and the publication in which 
said advertisements were placed. 


EL:vc 


Very truly yours. 




^ard Labatoir 
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OBJECTIONS TO PLAINTIFF'S INTERROGATORIES, DATED 

JUNE 28, 1973. 


j UMITED STAtES DISTRICT COURT 
I SOUTHERN DISTRICT OP NEW TORK 


■TVART D.'WECHSLER, on b«h«lf of 
h^aXf and all othor almilarly 
situated, ' 


Plaintiff, 


-a^ainst- 


SOOTHEASTERN PROPERTIES, INC., 
at al., 

Dafandanta. 




72 Civ. 1813 
JUDGE KNAPP 


OBJECTIONS TO PLAINTIFF'S 

_in terro gatories_ 


Dafandant Southaastsrn Propartiea, inc. objacta to the 
following intarrogatoriaa haratofora aarved by plaintiff on the 
29th day of May, 1973 on the grounds stated balowi 

1. Interrogatory numbera 1 through 6 on the grounds * 
that plaintiff has released Southeastern Propartiea, inc. and 
its officers and directors, from any and all claims and does not 
have standing to prosecute this action. 

2. Interrogatory numbers 1 through 6 on the ground 
that the matters inquired into are Irrelevant to the issues 
rained in the pleadings herein and are not reasonably calculated 
to discover material leading to admissible evidence. 


Dated: Maw Yort, New York 
Jlina 28, 1973 


Yours, etc., 

SCHWARTS, MERMELSTEIN, BURNS, 
UESSER fc JAE&BY 


TOt 8HATSKXN « COOPER 

235 Bast 42nd Street 
New York, New York 10017 


A Mesiber of the FTrmJ* 

Attorneys for Defendant 
Southeastern Properties, Inc. 
Office t #.o. Address 
445 Park Avenue 
New York, New York 10022 
(212) 980-3200 












OBJECTIONS TO PLAINTIFF'S INTERROGATORIES, 

JUNE 28, 1973 


HOWARD J. GOLDSTEIN, ESQ. 

1250 Broadway 

New York, New York 10001 

KANE, KESSLER, PRICE, RAND 
& PROUJANSKY, P.C. 

60 Wall Street 

New York, New York 10005 

hart & HUME, ESQS. 

10 East 40th Street 
New York, New York 10017 
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NOTICE OF MOTION OF CPOSS-MOTION 

PROPERTIES, INC. 


OF SOUTHEASTERN 


UNITED STATES DISTRICT COURT, 

For the Southern district of new York. 


Same title 


Sirs ; 

PLEASE take Notice, that upon the annexed affidavit 
of Arnold I. Bums sworn to on July 12, 1973, the under¬ 
signed will cross move this Court, at Room 618, united 
States courthouse, Foley Square, city of New York, on 
the 31st day of July, 1973 at 9:00 o'clock in the fore¬ 
noon of that day or as soon thereafter as counsel can be 
heard for an order pursuant to Rules 23, 54 and 56 of 

the Federal Rules of Civil Procedure, granting the follow 
ing relief: 

1. Denying plaintiff's motion for a class action 
determination on the grounds that Southeastern Properties 
Inc. has conducted a tender offer provided for in an Gr¬ 
ader of the Supreme Court of the State of New York dated 
December 21, 1972, and that plaintiff herein no longer 
qualifies as a representative of the class because of his 

acceptance of that tender offer and his execution of a 
general release; 
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NOTICE OF MOTION OF CROSS-MOTION OF SOUTHEASTERN 

PROPERTIES, INC. 

2. Dismissing this action without emy award of fees 
for plaintiff's attorneys with respect to defendants 
Southeastern Properties, Inc., Anthony J. DeMatteo, Wil¬ 
liam L. Manning, Ronald Ullenberg, David L. Boyd, H. T. 
Braddock, George E. McGee, III, and Chalmers K. Smith on 
the grounds that plaintiff has released each of the above 
defendants from any euid all claims against them; 

3. Awarding defendant Southeastern Properties, Inc. 
the costs of this action including reasonable attorneys 
fees on the grounds that plaintiff and plaintiff's attor¬ 
neys have vexatiously and without good cause multiplied 
the proceedings herein and caused defendant Southeastern 
^^®P®^ties, Inc. to incur increased costs; and 

4. Granting such other and further relief as to 
this Court may seem just and proper. 

PLEASE TAKE FURTHER NOTICE, that you are hereby re¬ 
quired to serve any and all affidavits and memoranda to 



O ’j. 

t. 
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PROPERTIES, INC. 

be used in answering this cross motion on tho undersigned 
no later than noon on July 25, 1973. 


Dated: New York, New York 
July 11, 1973 


SCHWARTZ, MERMELSTEIN, BURNS, 

LESSER & JACOBY 

Attorneys for Defendants 

Office & P. 0. Address 

445 Park Avenue 

New York, New York 10022 

(212) 980-3200 


SHATZKIN emd COOPER, ESQS. 

235 East 42nd Street 
New York, New York 10017 

HART and HUME, ESQS. 

10 East 40th Street 
New York, New York 

KANE, KESSLER, PREISS, RAND & PROUJANSKY- P C 

60 Wall Street 

New York, New York 10005 

HOWARD J. GOLDSTEIN, ESQ. 

1250 Broadway 

New York, New York 10001 
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UNITED STATES DISTRICT COURT, 

For the Southern district of New York. 


Same title 


State of New York, 

Coxinty of New York, ss: 

ARNOLD I. BURNS, being duly sworn, deposes and says: 

1. I am a member of the firm of Schwartz, Mermel- 
stein. Bums, Lesser & Jacoby, attorneys for defendants 
Southeastern Properties, Inc. (hereinafter "Southeastern"), 
Anthony J. DeMatteo, William L. Manning, Ronald Ullenberg, 
David L. Boyd, H. T. Braddock, George E. McGee, III and 
Chalmers K. Smith (hereinafter the "defendants"), and 
submit this affidavit in opposition to plaintiff's motion 
pursuant to Federal Rule of Civil Procedure 37 and in 
support of defendants' cross motion for an order: 

(a) denying plaintiff's motion pursuamt to Federal 
Rule of Civil Procedure 23 for a determination that this 
action should proceed as the class action; 

(b) dismissing this action pursuant to Federal Rule 
of Civil Procedure 56 without any aloowance for plain¬ 
tiff's attorneys fees; 
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SUPPORT OF CROSS-MOTION ' 

(c) awarding defendants the costs of this action, 
including reasonable attorneys fees; eind 

(d) granting such other and further relief as to 
this Court may seem just and proper. 

Background. 

2. The instant action was commenced on May 2, 1972, 
a month and one half after the Attorney General of the 
State of New York had taken action under Article 23 -a of 
the General Business Law of the State of New York to sus¬ 
pend trading in the stock of Southeastern because of cer¬ 
tain alleged irregularities relating to Southeastern’s 
blue sky filings in the State of New York. Trading was 
suspended by the Attorney General on or about March 20, 
1972, only a few days after Southeastern had first pub¬ 
licly offered its stock on Friday, March 17, 1972. 

Shortly after the suspension of trading. Southeastern, 
through its managing officers, Anthony J. DeMatteo and 
William L. Manning, voluntarily appeared at the offices 
of the Attorney General of the State of New York and 
answered in full all questions which the Attorney General 
asked concerning the public offering. My firm was re¬ 
tained to represent Southeastern and its officers and 
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SUPPORT OF CROSS-MOTION 

directors at this time. Everett A. Frolich and Erwin 
Cherovsky, members of this firm, were present at this 
examination which was conducted by Assistant Attorney 
General Thomas N. Dolan. Because of the Attorney Gen¬ 
eral's objections to the offering. Southeastern advised 
its shareholders by letter dated March 27, 1972, a true 
copy of which is annexed hereto as Exhibit "A", that it 
would not use the proceeds of the offering except to the 
extent necessary to keep intact its assets consisting 
principally of real property subject to various mortgage 
commitments and real estate taxes. To this end, Messrs. 
DeMatteo and Manning voluntarily reduced their salaries. 

3. The complaint herein, the allegations of which 
are admittedly hearsay taken from information supplied 
to the plaintiff by William Hyman, his stockbroker, at¬ 
tempts to tread precisely the same path already broken 
by the Attorney General in seeking to protect the inter¬ 
ests of the public shareholders of Southeastern. How¬ 
ever, because of the Attorney General's investigation 
and Southeastern's decision to preserve intact as much 
of the fund from the public offering as possible, plain¬ 
tiff's efforts to champion the interests of Southeastern's 
stockholders have been completely redundant and without 
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purpose. We have so advised plaintiffs counsel on num¬ 
erous occasions from the commencement of the action to 
date. After service of the pleadings herein, plaintiffs 
action has for the most part been dormant inasmuch as no 
meaningful discovery proceedings were ever conducted. 

The limited motion practice engaged in by the attorneys 
for the parties herein will be discussed below. 

4. During the spring, summer and fall of 1972, my 
firm and I as special counsel to Southeastern, and 
Assistant Attorneys General Thomas N. Dolan and Oerestes 
Mlhaley were in frequent and constant communication in 
an atten^t to resolve the Attorney General's objections 
to the public offering of Southeastern stock. By August 
1972, negotiations with the Attorney General had reached 
a stage at which Southeastern infoomd its shareholders 
in a letter dated August 14, 1972, a true copy of which 
is annexed hereto as Exhibit -B-, of its decision to ef¬ 
fect an Offer pursuant to which the public stockholders 
would be able to rescind their purchases of stock, when 
plaintiffs class action motion in this action was argued 
before this Court on October 13, 1972, Southeastern was 
party to a separate action pending in the Supreme Court 
ot the state of New York which was brought by the Attorney 
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1973, IN 


General. Southeastern at that time opposed plaintiff's 
application for the maintenance of this action as a class 
action on the grounds that the interests of the share¬ 
holders of Southeastern were already being adequately 
protected by the Attorney General in the state court pro¬ 
ceeding and that multiple proceedings would lead to con¬ 
fusion and much unnecessary expense. This Court accord¬ 
ingly deferred decision of plaintiff's class action mo¬ 
tion. On November 30, 1972, the staff of the Securities 
and Exchange Commission granted Southeastern's applica¬ 
tion and issued a "no action" letter permitting the ten- 
der offe> to be made by Southeastern without there being 
a registration statement in effect. By December 22, 1972, 
the date off the second hearing held by the Court on plain¬ 
tiff's class action motion. Southeastern and the Attorney 
General had agreed to the form of Injunction entered in 
the Supreme Court of the State of New York on December 

21, 1972 by consent of all parties. In essence the In¬ 
junction directed Southeastern to offer to pay the pub¬ 
lic stockholders $5.00 per share, the amount they paid 
for the stock, and thus make them whole. 

5. After the hearing held by this Court on December 

22, 1972, a decision with respect to plaintiff's class 
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action motion was again deferred to allow Southeastern 
time to effect the tender offer pursuant to the Order of 
the Supreme Court of the State of New York. 

The Tender Offer. 

6 . After Southeastern liquidated several of its 
properties during January, February and March of 1973, 
the Continental Stock Transfer Company, transfer agent 
for Southeastern, on March 30, 1973, mailed a copy of 
the tender offer to each individual, business, or broker 
which was an owner of record of Southeastern shares on 
December 21, 1972. This mailing was sent to 199 
addressees. Since approximately 80% of the Southeastern 
stock held by the public was registered in street name. 
Southeastern affixed to each tender offer sent to a 
broker a printed rider informing such broker that addi¬ 
tional copies of the tender offer would be made avail¬ 
able for the beneficial owners, a copy of the tender 
offer package is annexed hereto as Exhibit "C". The 
affidavit of mailing from Continental Stock Transfer Com¬ 
pany with respect to this tender offer is annexed hereto 
as Exhibit "D". To supplement the mailing and further 
insure notice to all stockholders. Southeastern placed 
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two notices in the fin^mcial pages of the Wall Street 
Journal and the New York Times on April 6, 1973. True 
copies of these notices are annexed hereto as Exhibit 
"E". In order to satisfy the anticipated demand for 
additional copies of the tender offer from the brokers 
holding its stock from beneficial owners. Southeastern 
produced and made available an additional 500 copies of 
the tender offer. These copies were distributed to brok¬ 
ers at a window maintained by Bankers Trust Company at 
One Battery Park, New York, New York and mailed to num¬ 
erous individuals who requested copies of the tender 
offer package. 

7. I am pleased to report to this Court that 
193,500 shares out of the total of 200,000 shares of 
Southeastern held by the public were tendered pursuant 
to the March 30, 1973 offer. This represents a 96.75% 
response on the part of the shareholders to the offer. 

To the date of this affidavit, the Company has disbursed 
to the shareholders a total of $804,250 and anticipates 
disbursing an additional $163,250 when the administra¬ 
tion of the tender offer is concluded. 

f 

8 . This firm has expended many hours closely super¬ 
vising the administration of the tender offer, m this 
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regard, we have asalsted in every way those stockholders 
Who for one reason or another had difficulty in complying 
with the terms of the tender offer. In many cases. 
Bankers Trust Company received Letters of Transmittal 
Which were not signed, which were forwarded without the 
shares, or which were submitted without signature guar¬ 
antees. These individuals were advised after the close 
Of the tender offer how to perfect their tenders and, 
for the most part, have now been paid. A second problem 
which has required many hours of attention has been that 
of insolvent, apparently insolvent or liquidating brok¬ 
ers. Because a large percentage of Southeastern's shares 
were held in street name by small unknown brokers, we 
were concerned that direct payment to such brokers would 
result in a catastrophe should that broker become insol¬ 
vent or otherwise (-ecome subject to third party claims. 
Members of my firm investigated each questionable situa¬ 
tion and found several brokerage concerns which were in 
possible financial difficulty or in liquidation, with 
respect to tenders by these firms, we requested and re¬ 
ceived authority to pay the beneficial holders of South¬ 
eastern stock directly, thereby avoiding the risk of 
delay or other jeopardy which would result from direct 
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payment to such brokerage houses. Such procedure was 
employed for tenders from Multivest Securities, Inc., 
Monarch Funding Corp., Equidyne Securities, A. J. Carno, 
and Weis Securities, Inc. This difficult and time con¬ 
suming part of the tender offer has been completed, ex¬ 
cept for the administration of the tender of Equidyne 
Securities of Salt Lake City, Utah and the tender of 
Monarch Funding Corp. of New York City. The records of 
Equidyne Securities have been seized by court order and 
additional steps need to be taken to positively identify 
the actual beneficial owners. Monarch Funding Corp. 

needs to supply but one confirmation and its last cus¬ 
tomer will be paid. 

It is respectfully submitted that Southeastern's 
efforts to insure prompt payment to the proper party have 
been an exercise of responsible care and diligence. As 
just one example, it is apparent that thousands of cus¬ 
tomers of the New York stock Exchange firm of Weis Securi¬ 
ties, Inc. are now waiting for money and securities, 
formerly in possession of Weis Securities, Inc., which 
assets are now being administered by a Trustee. Dr. 
Richard Green, formerly a beneficial owner of 1000 shares 
of Southeastern stock who tendered his shares through 
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Weis Securities, Inc., has been paid directly for his 
stock because of the efforts of this fins to obtain the 
authority which was needed to pay him. 

The Diemieeal of This Action. 

9. Among ths many persons who tendered shares of 
Southeastern was the plaintiff in this action, Stuart D. 
Wechsler. Mr. Wechsler tendered a total of 290 of his 
300 shares with his Letter of Transmittal, a true copy 
of which is annexed hereto as Exhibit "F". Mr. Wechsler 
was paid $5 for each of the 290 shares which he tendered 
in May, 1973. The Continental Stock Transfer Company 
will shortly forward Mr. Wechsler a stock certificate 
representing 10 shares of Southeastern stock. Mr. Wech- 
sler is the only beneficial owner who tendered South¬ 
eastern shares who elected to tender less than his e.-.- 
ti*'® holdings thereof. 

10. Plaintiff, by retaining only a miniscule inter¬ 
est in Southeastern, apparently hoped to retain his al¬ 
leged status as representative of the class in this ac¬ 
tion. This attempt, however, is unsuccessful for sev¬ 
eral reasons. First, when the plaintiff forwarded his 
shares to Bankers Trust Company, the depository for the 
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tender offer, he signed the eibove Letter of Transmittal 
which contained a general release running to the Compemy, 
its officers £md directors. Southeastern respectfully 
refers this Court to Exhibit "F" hereto which sets forth 
the release duly signed by plaintiff. Accordingly, Mr. 

Wechsler no longer has a claim against Southeastern Prop¬ 
erties, Inc. emd may no longer represent the class. In¬ 
asmuch as no action can proceed without an alleged 
aggrieved party, this action must be dismissed forthwith, 
end plaintiff's application for class action status 
denied. 

11. Furthermore, as was first argued in Southeast¬ 
ern's answering papers to the class action motion, a 
tender offer, such as the one which has been conducted 
by Southeastern, is a complete defense to the claim of 
any shareholder for damages. Under the common law of 
fraud or the provisions of 15 U.S.C.A. 1177(k-l), 

Southeastern's maximum liability to any shareholder pur¬ 
chasing stock in the public offering would be the pur¬ 
chase price of the securities. Repayment of the purchase 
price has been or soon will be effected with respect to 
individuals owning 96.75% of Southeastern's public stock. 


■V 
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Those shareholders who have declined the offer have 
elected to remain shareholders of Southeastern, and emy 
claims of theirs are, as a result, now barred. Accord- 
» for this reason, the action must be dismissed. 

Coeta and Attorney a * Feea. 

12. The sole issue remaining in this action, which 
issue was preserved by this Court in the hearing held on 
December 22, 1972 to be considered after the tender offer 
was coirpleted, is the question relating to costs and 
attorneys' fees. At that time, only plaintiff had ex¬ 
pressed any intention of applying for an allowance for 
attorneys' fees. However, the subsequent conduct of 
plaintiff's attorneys in attempting to attack Southeast¬ 
ern's conduct of the tender offer and in other respects 
malign the good faith and cortpetency of the officers of 
Southeastern and the members of this firm has convinced 
me that Southeastern is entitled to have the costs of 
this action, together with a part of its attorneys' fees, 
taxed against plaintiff amd his attorneys. 

13. In assessing plaintiff's contribution to the 
final settlement of the problem which was accomplished 

by the tender offer, I have reached a number of conclusions 
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with respect to the maintenance of this action. From 
March 20, 1972 at which time trading in Southeastern 
stock was suspended by the Attorney General of the State 
of New York, the public shareholders of Southeastern were 
at all times adequately protected both by the Attorney 
General's investigation and the agreement worked out be¬ 
tween the Attorney General and Southeastern to freeze 
the proceeds of the public offering. As discussed below, 
plaintiff commenced and maintained this action with full 
knowledge of the fact that the Attorney General was pro¬ 
ceeding to effect the return of the purchase price of 
any shares to Southeastern's public shareholders. 

14. After service of the pleadings herein, there 
were three short periods of motion practice prior to the 
resolution of all problems concerning Southeastern's 
public offering by the entry of the Consent Injunction 
on December 21, 1972 which provided for the tender offer. 
The first motion was the somewhat premature application 
for summary judgment brought by the attorney for Schneider 
and Baratta, Howard J. Goldstein. This motion was denied. 
The second motion was brought by Southeastern to protect 
its officers and directors from an oppressive series of 
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depositions which plaintiff's attorneys had scheduled for 
New York. This motion, in which Southeastern prevailed 
in changing the locale for discovery, could have been 
avoided if plaintiff's attorneys had been more reasoncible 
in discussing the course for discovery. The last motion, 
plaintiff's application for a class action determination, 
had become, before its return date, moot because of the 
action commenced by the Attorney General which froze 
Southeastern's assets and led to the tender offer. There 
has been no meaningful discovery in this action, not one 
word of dialogue relating to a proposed resolution of 
the claim, and nothing to suggest that plaintiff's attor¬ 
neys contributed to Southeastern's settlement with the 
Attorney General. From my intimate knowledge of all the 
proceedings herein and the negotiations between my office 
and the office of the Attorney General, I can say with 
certainty that plaintiff's attorneys in no way contributed 
to or caused the tender offer, which has made each of 
Southeastern's public shareholders whole. 

On July 5, 1973, Erwin Cherovsky, a member of this 
firm, spoke with Assistant Attorney General Thomas N. 

Dolan concerning plaintiff's maintenance of this action. 

I am informed by Mr. Cherovsky that Mr. Dolan remembered 
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speaking with plaintiff's attorneys several times both 
before and after the commencement of this action. Mr. 
Dolan recalled advising plaintiff's attorneys that the 
office of the Attorney General was proceeding to secure 
the return of the fund obtained through the public offer¬ 
ing and stated that his office could do nothing directly 
to prevent the maintenance of a civil action. Mr. Dolan 
also confirmed the fact that plaintiff's maintenance of 
the civil action had no effect upon the commencement of 
the investigation and proceeding by the Attorney General 
and the resolution of that proceeding through the tender 
offer. 

15. Although the general rule is that each party 
must be responsible for the fees of his own attorney, in 
class actions or derivative actions where a plaintiff 
has through his attorneys procured a settlement of an 
action favorable to the members of the class, or to a 
corporation, attorneys fees will sometimes in the discre¬ 
tion of the court, be awarded to plaintiff. Nothing 
which has transpired in this case, however,'brings plain¬ 
tiff or his attorneys within the limits of this exception. 
As is cleu from this affidavit, this action was never 
declared to be a class action and is in no way capeUDle 






261a 


AFFIDAVIT OF ARNOLD I. BURNS, SWORN TO JULY, 1973 tm 

SUPPORT OF CROSS-MOTION ' 


Of being construed to be a derivative action. No class 
has ever been defined; no settlement herein, favorable 
or otherwise, has been reached; no fund has been created; 
no benefit has accrued to Southeastern; and, in summary, 
nothing much of anything has happened, except as shall 
be discussed below. Southeastern and its counsel for no 
good reason, have been vexed, harassed and hounded by 
counsel to plaintiff following the tender offer settle¬ 
ment between Southeastern and the Attorney General. 

16. The reason for the demise of this proceeding 
is that plaintiff commenced and has pressed a redundant 
proceeding which has merely wasted the precious time of 
this court and consumed the efforts of five law firms in 
a matter which was being closely watched and attended to 
by the Attorney General of the State of New York. 

For this Court to give consideration to an applica¬ 
tion for attorneys* fees, on the ground that (if i may 
anticipate plaintiff's fee aoplication) this action forced 
Southeastern to settle with the Attorney General, would 
license and encourage attorneys with clients such as the 
plaintiff herein to closely follow the investigations of 
State and Federal agencies with the thought of commencing 
redundant class actions and hope of obtaining a fat fee 
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by riding on the coattails of such agencies. This would 
of course result in the kind of wasted effort which has 
unfortunately been the case here. 

Plaintiff and his attorneys did net, however, 
refrain from further involvement in this matter. Even 
after Southeastern had commenced the tender offer, 
Shatzkin 6 Cooper, in a thinly veiled effort to second 
guess my firm with respect to the proper administration 
of the tender offer, made a number of serious charges 
against Southeastern and the members of this firm. It 
is not difficult to see that plaintiff’s attorneys em¬ 
barked on this effort in order to support their fee ap¬ 
plication with allegations that they were instrumental 
in advising Southeastern how to conduct a tender offer. 
The fees which Southeastern incurred when my firm re¬ 
sponded to these baseless and reckless charges should be 
awarded to Southeastern and charged against plaintiff 
when this action is dismissed. 

18. First, plaintiff's attorneys on April 6, 1973, 
the earns day Southeastern's announcements of the tender 
offer appeared in the Wall Street Journal and The New 
York Times, addressed a letter to this Court demanding 
that newspaper announcements of the tender offer appear. 
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After this court, in its letter of April lo, 1973, ad¬ 
vised plaintiffs attorneys to address their comments to 
the Supreme Court of the State of New York, plaintiffs 
attorneys wrote a second letter in which they then claimed 
that the newspaper announcements which appeared were not 
large enough, m this letter, they criticized my firm's 
efforts in giving notice of the offer and implied that 
Southeastern was not in good faith complying with the 
terms of the Consent Injunction. A copy of that letter 
is annexed hereto as Exhibit -G-. Vet a third letter 
was sent on April U, 1973, a copy of which is annexed 
hereto as Exhibit -H", which complained of the fact that 
the plaintiffs own broker, in whose name his stock was 
held, had not forwarded him a copy of the tender offer. 
Plaintiff, who is himself an attorney and supposedly 
familiar with the practices of the stock exchanges, must 
be aware of the fact that any public company only oonmu- 
nlcates with its shareholders of record because it has 
no way of knowing whom the beneficial owners of its stock 
are. Accordingly, it is a broker's responsibility to 
transmit information and the terms of an offer such as 
the tender offer herein to his customers. Even so, as 


. A 

‘ w f 
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noted ^d^ove, Southeastern has followed procedures which 
go beyond normal business practice in Insuring adequate 
notice to all beneficial owners. The decision of plain¬ 
tiff's attorneys to charge Southeastern with the negli¬ 
gence of plaintiff's own broker exhibits best their 
frantic efforts in attacking my firm emd Southeastern. 

19. In the face of the serious content of these 
charges, I respectfully submit that the zeal, care and 
diligence exercised by this firm auid Southeastern in con¬ 
ducting the tender offer is established beyond question 
by the 96.75% rate of acceptance of the tender offer. 
Nevertheless, at the time it was necessary for South¬ 
eastern to respond to these charges so that silence would 
not be taken aa acquiescence with the charges. Thus, 
this firm responded thereto by letter dated April 23, 
1973. A copy of that letter submitted to this Court is 
annexed hereto as Exhibit "I". 

20. It is well esteOdlished that if a suit is main¬ 
tained in bad faith, vexatiously, or for oppressive rea¬ 
sons, attorney's fees may be assessed against the party 
proceeding improperly. It is submitted that the series 
of reckless charges made by plaintiff's attorneys during 
April of this year were asserted solely for the purpose 
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of supporting a fee application at the termination of 
this action and were in all respects made without justi¬ 
fication and without knowledge of the pertinent facts. 
Accordingly, Southeastern is entitled to assessment of 
the legal fees incurred by your deponent's firm when 
considering, discussing and responding to these charges. 
Based on the time records kept by my firm. Southeastern 
incurred $1,500 of legal fees as a result of the conduct 
by plaintiff's attorneys. Title 28 U.S.C.A. §1927 fur¬ 
ther provides that costs of this nature may be likewise 
awarded against attorneys who have unreasonably multi¬ 
plied proceedings in an action. Thus, not only plain¬ 
tiff but also Shatzkin i Cooper, his attorneys, should 
be taxed for this element of Southeastern's attorneys 
fees herein. 

21. Plaintiff's attorneys on May 29, 1973, served 
a second set of interrogatories on this firm inquiring 
of the results of the tender Offer. On June 28, 1973, 
this firm duly served its objections to these interroga¬ 
tories on plaintiff's attorneys stating in its objections 
that since plaintiff had released Southeastern amd its 
officers and directors, no further discovery would be 
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AFFIDAVIT OF ARNOLD I. BURNS, SWORN TO JULY, 1973 IN 

SUPPORT OP CROSS-MOTION * 

appropriate. In addition the questions posed by plain¬ 
tiff's attorneys were in no way related to the pleadings 
herein. 

22. Plaintiff's motion to compel emswers to these 
questions should be denied for several reasons. The in¬ 
formation requested therein is, to the extent that it is 
currently available, contained in this affidavit. This 
information amply demonstrates the success of the tender 
offer and the fact that Southeastern has made its public 
shareholders whole. Because of this, any further dis¬ 
covery proceedings herein are wasteful and totally with¬ 
out purpose. 

Wherefore, I respectfully request that an order be 
entered denying plaintiff's motion in all respects and 
awarding defendants the relief requested in their notice 
of cross-motion. 


(Sworn to by Arnold I. Burns, July, 1973.) 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS_ 

LETTER DATED MARCH 27, 1972. 


March 27, 1972 


To Sliareholders of Southeastern Properties, Inc. 


Gentlenen: 


After our recent offering had been conpleted and closcxJ, we 
were verbally advised by tiie Attorney General of the State of New York 
that a problem apparently existed with our filing under the "Blue 
Sky Laws" of that State. At the verbal direction of tlie Attorney 
General of the State of New York, trading, in our stock, in Itew York 
has been tenporarily halted. 


In order to protect your interests v;e have deposited the balance 
of the proceeds of the offering renuining in our possession (approxisetely 
$600,000) in a "Special Account for the Benefit of Shareholders of 
Souteeastern Properties, Inc." cind tliese monies will remain untouched 
m^ti l s^ resolution of the problems has been had. Additionally, the 
oemussions paid to brokers in connection with tlie offering will be 
requested to be returned and deposited in that account so that 
approximately $700,000 would be on hand. Our assets sure more than 
sufficient to make available the additional $300,000. 


We intend to continue our efforts to clarify and ratify the 
problems and to protect you, our shareholders. We will, of course, keep 
you fully advised of all developments. ’ • 


Very truly yours, 




Anth<^ 
Pz^ident 




AJDt 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF ARNOLD I. 
LETTER OF SOUTHEASTERN PROPERTIES, INC 
AUGUST 14, 1972. 


BURNS- 

DATED 


(Reproduced, supra, at pages 127a to 128a as 
Exhibit A, Annexed to Affidavit of Arnold I. Burns, 
Sworn to October 10, 1972.) 


EXHIBIT C, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS- 

TENDER OFFER PAPERS. 

(Reproduced, supra, at pages 213a to 231a as 
Exhibit E, Attached to Affidavit of Edward Labaton, 
Sworn to June 27, 1973.) 
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EXHIBIT D, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS— 

AFFIDAVIT OF MAILING. 

AFFIDAVIT OF MATLTNG 


^ STATE, OF NEW YORK ) 

*88 

COUNTY OF NEW YORK) 


Joseph Raltcno being duly BV7om, deposes and oays: 

T, President of Contlnontal Stock Transfer Company. 

19 Sector Street, Nev/ York, New York, 10006, the Transfer Agent 
for Southeastern Properties. Inc. and I have supervision over 
Che records and operations of ouch Transfer Agent. 

^ caused to be mailed at the 
replarly maintained by the United States Government 
Church Street Station in the borough of Manhattan, City and 
State of New York, to each owner of record except those holders 
appearing on the attached list, appearing as such on the books 
kept by Continental Stock Transfer Company In its office as ouch 
wansfer Agent of Conmon Stock ns of the close of business on the 
21 day of December 1972, the following described papcr(s) (of 

fipecijnen(8) (Is) (are) attached hereto) a copy of (each 
of) which was enclosed In an envelope, postage prepaid, addressed 
or records^'' owner at the proper address appearing from such books 

"A” TENDER OFFER PACKAC^E 
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EXHIBIT D, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS 

STOP LIST 

TO; DANKERS TRUST: 

The tender offer to the stockholders of South¬ 


eastern Properties, Inc., for which you have accepted the 
Company's appointment ns depositary, will be mado to each 


of 

the EtockJjolders on the list previously 

supplied to you 

except for the following; 



Stockholder 

No. of Shares 

1. 

International Land Locators, Inc. 

218,044 

2. 

Anthony J. DeMatteo 

• 

2,423 

3, 

William L. Manning 

2,423 

4. 

Ronald Ullenberg 

2,422 

5. 

David L. Boyd 

2,422 

6 . 

11. T. Braddock 

2,422 

7. 

George E. McGee 

2,422 

8. 

Chalmers K. Smith 

2,422 


TOTAL 235,000 


SCIWARTZ, JdERMELSTEIN, BURNS, LESSER & JACOBY 
Attorneys for Southeastern Propertis, Inc. 
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EXHIBIT E, ANNEXED TO AFFIDAVIT OF ARNOLD I, BURNS- 

NEWSPAPER ARTICLES. 


New York Times - Friday, April 6, 1973 



SOUTHEASTERN 
■ PROPERTIES, 
INC. 

TENDER OFFER 

Sow(h(«ttcfn PrepcHifi, hcftby 

idviMt that it h-ji cor.mr<*'cd a uiw 
dcr affcr to p«y ttt af 

rrcortf ai •( tht ciotc of on 

Drcrmbfr 21, It7i 0^ I cr iharo 
fof oacK duty lc*torftd. Ihi 

•ff<r AP"I Iffl. 

Copi«t of th« trndtr offer MMTl 
con bt obtained by writmf laaaan 
Imit Company, ^.Q. Grand 

Central Station, N«ia Tork, NT, 10012, 
or Ule^honiAi 2I2-4Y2*4V22. 



Wall Street Journal 


Friday, April 6, 1973 


SOUTHEASTERN PROPERTIES, INC. 
Tender Offer 

Prop«rHe». Inc. hertbr advlici' 
. «<»'n"'«ncrd • icndi-r offer to nor li, 

•locKholdcrk of record «« of the cloae of bual> 
UK '*'»'''"!>«r II. I»7: li.OO per ahara for 
Aern Jo“i77j‘'“ *' ‘•'“‘•fed. The offer aapirea 
»'f the tender offer pnpera can •*, ob- 
ifj. “""•‘•r" Tni^i Companr, I'.O. 

mV JISJe ‘’’■•V.Vork. 
H.Y. 1*017. or telephoiiliis llZ-( 9 t- 4 i 21 , 

I 
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EXHIBIT F, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS— 
LETTER OF TRANSMITTAL. 

"Xpircs at 5:00 o.m., Hastcrn Standard Time,' 

- on April 30,‘1973 • ' • 

• ■ N.‘ 

Ldi'TdK OP Tr<A:;:^IVVAL 

- • ■ ...■-» , 

. ' * ** 

Tender of Corti-non Shares, S.Ol Par Value, of ^ ' 

Soutneastorn Properties, Inc. in Acceptance 
2^ 30^1973. 

# — 

Important: This form should be comnleted and sent 
to the Depositary named below, together with your 
certificates for tlie Cbrunon S:iares, $.01 Par Value 
of Southeastern Prooertiess, Inc. * 


. Tour Broker or aank will Assist you in Completing this Form. 


To Depositary: 


Dear Sirs: 


Bankers Trust Company 
P. O. Box 4767 
Grand. Central Station 
.New York, New York 10017 


of MTtrt s.:aroholcier hereby acknowledges recciot 

of, and accepts (wit:i respect to tne shares deuosited :>erowith or 
tendered hereoy), the Offer dated March 30, 1973 (the "Offer") 
of Southeastern Prouertios, Inc. (t.no Company ) , to nurchase Con • 
te™f^anJ*A ^v^****^ Value, of tiie Comoany (the Snares ) unon the 

in this Letter of 

acconnanying instructions, and in accor 
to undersigned hereby delivers O'.- agrees to deliver 

tran.sfer and sale to the 

Company Shares as indicated oclow: ' 


CtrlitciU Nanbtrfi) 


tS C /JlS? 

3" C. /a 


T«l«l Numb*r 
•f SharM 

/ 0 o 
/ o o 


Tt>tal Nunbar 
of Eharaa 
Tendcrad If ^ 
laas TTtan All* 


OO -.^.^90 


Al^harta rrprrianUd t>- certiAcatai littad art dtcmtd la hava been Undtrtd unltti elhtrwiit Indicated la Ihle 

_ h O Oi\ A 




undersigned shareholder understands that-a'Tendor'is" 
, not made in acceptable form until timoly receipt by the Deoo.sitary 
of this ^tter of Transmittal, together with all acconoanvina ovi • 

^ donees of authority required by the accompanying instructions, in 
form satisfactory to the Company. All 'questions as to tenders, 
including the date of receipt of a tender, the oronricty of oxccu- 
other questions as to tl.o eligibility or acccot- ‘ 
ability of any tender, will oe determined by tho Company, ^nd its • 
determination shall bo final and.binding. ^ 

■ a ■ ’ . • V -^ * , * • * * - 

■ ’ undorslgned shareholder hereby warrants that ttir 

undornigned has full and complete authority to soil, assign and 
^transfer tho above-mentioned .Shares, that said Shares aro not sub* 
ject to any adverse claims, and t.iat tho Company will acquire good 
and markctaolc title thereto, free and clear of all liens, olcdgen, 
■‘Charges and encumbrances, when the same aro ptirchasod by -it, . Tne 








EXHIBIT F, ANNEXED TO AFFIDAVIT OF ARNOLD 1. 

rc.rjcHt. .ixojjtc .viy .»'rition,.! docur«cnt£ ' ' 
nncc^^ary or dcsiro*.Jo to cor.^ictc t..f salo, Yisb: <ii,J trans¬ 
fer of tno aoovo•dcacriocd Shares. . - • • 

. • AH’authority herein conferred or agreed to be conferred 

sha>l survive the death or incapacity of the undersigned shnro- 
noidcr, and all ooligationji of tiie undersigned hereunder shall be 
binding upon the heirs, oersonal reoresontatives, successors and 
assigns of the undersigned. 

certificates representing the Shares tendered 
hereby arc not delivered herewith, a member firm of’a national 

the riational Association of Securities 
.^alcrs, Inc. or a commercial bank or trust comoany in the United 
States .must guarantee in the space hereinafter provided or in an 
. ai propriate letter or telegram tliat such certificates will be 
■ afiJcpositary no later than eight business days 
•after the expiration gate of the Offer, and must in this Letter when 

ill-, lilt V Shares is in comoliaice 

wit.i Kule liij-4 under the Securities Lxchange .Vet of 1S3<J. See In¬ 
struction 4 accompanying this Letter. • . 

ASSIGNHEUT AND RELEASE •. . 

' payment of the purchase * 

specified therein, the undersigned hereby (a) sells 

assigns and transfers unto the Company or its order the Shares 
' by the previously-described cer- 

Company is to purchase under the terms 
“"vocably coostitut" Co'tiSo«,l 
-took iransfer Company as attorney to effectuate the transfer 

*'^®.P'‘enises and (b) release and discharge the 
.^Company and its assigns (whether by merger, sale of assets or 
stock, or otherwise) and its officers and directors from all - 

actions, causes of action, suits, claims and demands ' . 
which the undersigned may have for any reason whatsoever against 
ail or any of them. "■ • . . 
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tary sh 
Company 


" y. ~ y 

V ogrocs taat the ueposi-’ - 

ipany.-^ ^ liai.lo .aereu.nder for any act or omission of the 

• . . I "T I , • . ' 

' ' Very truly yours', 

u“°': 


Very tJf^y yours. 


Signature(a) guaranteed 
(see instructions 2 and 3) 


Signature(s) of registered holder(s). 
(Must be signed by registered hold¬ 
er (s) exactly as name(s) appears in 
certificate(s) or by person(s) 
authorized to become registered hold¬ 
er (s) by certificates and documents 
^jcansmittcd or to be transmitted in 
the case of guaranteed certificates). 


Print !^ame 

.•na jj.^ ^ ^ 

• X.gsvRocrio;;'! ACcrvirA’-iviNc TiJia u:TTr.A or Tu/VNSKivrkL • 

* '■ • . -Musv ar. ror.Lowi;.*), . ‘ . 
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EXHIBIT F, ANNEXED TO AFFIDAVIT OF ARNOLD I. BUIW8 



:. NnUo;ia! As.siicialion of Sccu- 
'.v.' liUcs.LVaVis., Inc.. - • 

*•••*■ •• ^ . w • * * ^ 

r/** ^ 

•’ . *.• • • • . . • - * 

' ■C "A con»r:'.«T>'inl i'nnk in Uic 

••* *■ .r Um’.cii Slates,' * U-i’* 

.* V « ■' »- 

*-2G' n trust .cempniiy in the- 
. • ' ' UnitoU State's. ' • 


l.'ii^krcfl liy tlue I.etlur of Ti.mi.rinllat i;<»l lat-r • 
tlian'e iulit ljiisiiies.s ilays after llif cr.|(ir:ition 'tu’.c * *• 
of tlie Oiler; aii l eoiiCiinis liiat lUc tei. !cr of r.ucli - 
shares is in eninpltrinco « 'ili ItuI? lOlj-l unHcr the 
Sccii.-ilic'S Kxi.;i.'’.njjc Act •>( r.CI. .. •’ ‘V 


•Sign Hero 


- ■ Ur.'.eiS* ?t1'.crvirt«e iiidic.ite<t under Specia' Dc- 
livcVy* Inst rue'iocs' the check for the purciias"^ 
briic s'.iil he paynbie to the order of the person (si' 
cxeettiift.r the Astienraont on p.tj:e two of this . 
Lt’ticr of Transr.iitt.nl.end mailed to the .ndilrcss 
skonx-n on I'aye two. Siinilarly. iinle<8 intlicated un¬ 
der. Special Detiv^ry Instructions.'if the Sliares 
tendered, ornny p-Ttion thereof, arc not iiurchasect 
tiw Cotspony. the coctiticatos ceptcseaelno 
' aurh Shsr's'land aceespanying dacuaonto, oa 
Oppropciaco) will ba returned to the pcreen(a) 
Cliecuciaq thc..^Bal 9 nscnt on page two of thto 
'l,attal of rrM&lttal at the address shown on 
pego. two..--"' *• . • vv .X. 


•••a«>.a.•a. . 

Astheriinl Sisnaturu- • ^ 


sruciAi. uni.ivKnY in.struction.'s 

• .• * 

To be completed only if ceflificatea are to be 
rettirned. or check is-to he m.-iilcd. to other 
than lae i’crsoM(s) exctiuinc tiie .trsipnment 
on p.oiic two of this Letter of rraiismiltal. 


To: ..... 


• ^ \ «•* ^ ^ « 
' , / P.'tat Kame. ; . 


Straat Addrcti 


City and S'.aU 


.Z^Codt' 


DO NQt WRITE IN THIS SPACE. 
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EXHIBIT G, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS— 

I^TTER DATED APRIL 11, 1973. 

ATZiCIN • AND • COOPER • ATTORNEYS 

EAST aa*!* STREET • • NEW YORK, N. Y. 10017 • • MURRAY HILL 7 - 6800 


April 11, 1973 


Honorable Thomas Dickens 
Supreme Court of the 
State of New York 
60 Centre Street 
New York, N. Y. 

Re: People v. Southeastern 

Properties, Inc, 

41772/72 _ 

Dear Justice Dickens: 

t 

We are the attorneys for Stuart Wechsler and on 
his behalf we have commenced a class action in the United 
States District Court for the Southern District of New York 
against Southeastern Properties, Inc. and others connected 
with the public offering of Southeastern securities made in 
March 1972. Our motion for a class action determination has 
been held in abeyance pending the completion of the rescission 
offer directed by your Honor on December 21, 1972, We received 
a copy of the rescission offer on April 3 and on April 6 we 
sent some comments to Judge Knapp, who in turn informed us 
that we should address our questions to your Honor,. 

We believe that the notice to purchasers of South¬ 
eastern stock is inadequate. In view of the fact that much of 
the Southeastern stock is presumbably held in street name, we 
believe that a good faith effort should be made to identify all 
beneficial owners of shares so that they can be assured of 
notice of the tender offer. This can be done by a court order 
directed to brokers, banks and other nominees directing that they 
supply names and addresses of beneficial owners for whom they hold 
Southeastern stock. This has been done in other cases, including 
cases in which we participated (see.Feder v. Harrington, CCH Fed. 
Sec. L. Rep. 193,687). 

' \ 

Wo have noticed one small advertisement not more than 
two columnar inches in the New York Times. We would propose that 
the advertisements be at least two colvimns wide by at least 5 
Inches high so that it would be brought to the attention of a 
large nximber of Southeastern security holders. 
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H AT Z K I 


EXHIBW G, MINEXED lO 
N AND C 


AFFIDAVIT OF ARNOLD 
O b P E R ” 


I. 


BURNS 


Honorable Thomas Dickens 


April 11, 1973 


In this connection, in another class action -in 

^participated the advertisements were required to‘be at least 
two columns wide by 7 inches. ^ ' oe ac least 

or orT.„r presumably held in street name 

?end»r « the parted in which to accept the 

tender offer should be extended for at least another 30 days. 

a copy of Jur"ette“dat:d*Febr:n^T"Jl7rto South"’ T 
notir'^^h* we asked whether Lny steps would-be tSon to 

Xa^aSre^L " 1*°®® r®“""®"®® “treat nS^" or 

offer. ^^ronlv^Hort" a®®'* '^''® tescisslon 

Of transmittal and the tender offer j *=-tJ-ver cne lecier 

minimal ^dver^^c■frr, ^ ZZ t beneficial owners and 

;r„- =■■ 


EL: VC 
Enel. 


Respectfully, ^ 

_1 V « . f 


Edward Labaton 


cc: Hon. \7hltman Knapp 

Thomas N. Dolan, Esq. 

All Counsel in Southeastern 
V. Wechsler 
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EXHIBIT H, ANNEXED TO AFFIDAVIT 
LETTER DATED APRIL 
SHATZKIN AND COO PE 

235 EAST 42- STREET • . NEW YORK. N. Y. 1001 


OF ARNOLD I. 
16, 1973. 

R • ATT 

7 • • MURRAY 


BURNS— 


O fl N E Y 
hill 7-83 


April 16, 1973 


Honorable Thomas Dichcns 
Supreme Court of the 
State of New York 
60 Centre Street 
New York, N. Y. 

Re: People v. Southeastern 
Properties, Inc. 
A1772/77 _ 

Dear Justice Dickens: 


connection with my letter of April 11 1973 

to «hich 1 objected to the notice of procedures shire- 
holders of Southeastern who hold their stock in street 
n^e, I am advised by my client, Stuart Wechsler, that he 
did not receive any notice of the Tender Offer until I 
myself had sent him a copy. His stock is held in street 


EL:vc 


Respectfully yours. 


Edward Labaton 


Counsel in Southeastern v. Wechsler 
Thomas N. Dolan, Esq. 
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EXHIBIT I, ANNEXED TO AFFIDAVIT OF ARNOLD I. BURNS- 
LETTER TO JUDGE KNAPP DATED APRIL 23, 1973. 

(Reproduced, eupra, at pages 237a to 239a as 


Exhibit I, Attached to Affidavit of Edward Leibaton, 
Sworn to June 27, 1973.) 
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NOTICE OF CROSS-MOTIONS OF DEFENDANT MONARCH FUNDING 
CORP. DATED JULY 30, 1972. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


Same title 


SIRS: 

Please take notice, that upon the annexed Affidavit 
of EDMUND PREISS, ESQ., sworn to on the 30th day of July, 
1973, the undersigned will cross move this Court, at 
Room 618, United States Courthouse, Foley Square, City 
of New York, on the 31st day of July, 1973 at 9:00 
o'clock in the forenoon of that day or as soon thereafter 
as counsel can be heard for an order pursuant to Rules 
23, 54 and 56 of the Federal Rules of Civil Procedure, 
granting the following relief: 

1. Granting summary judgment in favor of defendant, 
MONARCH FUNDING CORP., amd dismissing the action as to 
said defendant without amy award of fees for plaintiff's 
attorneys with respect to said defendant on the grounds 
that plaintiff does not have standing to continue this 
action and that the class he allegedly represents no 
longer exists and that plaintiff has released said de¬ 
fendant from any and all claims 


against it; 
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NOTICE OF CROSS-MOTIONS OF DEFENDANT MONARCH FUNDING 
CORP, DATED JULY 30, 1972 


2. Denying plaintiff's motion for a class action 
determination on the grounds that defendemt, SOUTHEASTERN 
PROPERTIES, INC., has conducted a tender offer provided 
for in an Order of the Supreme Court of the State of New 
York dated December 21, 1972, and that plaintiff herein 
no longer qualifies as a representative of the class be¬ 
cause of his acceptance of that tender offer and his exe¬ 
cution of a general release; and 

3. Granting such other and further relief as to 
this Court may seem just amd proper. 

Dated: New York, New York 
July 30, 1973 


TO: 


SHATZKIN and COOPER, ESQS. 
Attorneys for Plaintiff 
235 East 42nd St, 

N. Y., N. Y. 10017 

SCHWARTZ, MERMELSTEIN, BURNS 
LESSER & JACOBY, ESQS. 
Attorneys for Defendants 
SOUTHEASTERN PROPERTIES, 
et al. 

445 Park Avenue, N. Y., n 


KANE, KESSLER, PREISS, RAND 
& PROUJANSKY, P.C. 

Attorneys for Defendant 
MONARCH FUNDING CORP. 

Office & P. 0. Address 
60 Wall Street 
New York, New York 10005 
Tel. No.: (212) 425-1222 
By: s/ EDMUND PREISS 
An Officer of the Firm 


Y.10022 


HART and HUME, ESQS. 

Attorneys for Defendants 

JAMES HENRY & HENRY, McCORD, FORRESTER 

10 East 40th St., N. Y., N. Y. 10016 


& RICHARDSON 


HOWARD J. GOLDSTEIN, ESQ. 

Attorney for Defendants 

IRWIN N. SCHNEIDER and JOSEPH P. BARATTA 

1250 Broadway, N. Y., n. Y. 10001 
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AFFIDAVIT OF EDMUND PREISS, SWORN TO JULY 30, 1972 
IN SUPPORT OF CROSS-MOTION. ' 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


Same title 


state of New York, 

County of New York, ss: 

EDMUND PREiss, being duly sworn, deposes emd says: 

1. I am an officer of the firm of Kane, Kessler, 
Preiss, Rand & Proujansky, P.c. , attorneys for defendant, 
MONARCH FUNDING CORP., in the above entitled action and 

I am fully familiar with all the facts and circumstances 
herein. I make this affidavit in support of the instant 
cross-motion for summary judgment dismissing the com¬ 
plaint as against said defendant and in opposition to 

plaintiff's motion to have this action determined a class 
action. 

2. I respectfully invite the Court's attention to 
the affidavit of Arnold I. Burns, Esq., sworn to on the 
12th day of July, 1973 submitted in support of a similar 
motion on behalf of defendant, SOUTHEASTERN PROPERTIES, 
INC., and supporting memoranda of law which clearly set 
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AFFIDA>^IT OF EDMUND PREISS, SWORN TO JULY 30, 1972, 

IN SUPPORT OF CROSS-MOTION 

forth in detail why plaintiff's motion should be denied 
and the cross-motions granted. 

3. I am advised that defendant, SOUTHEASTERN PROP¬ 
ERTIES, INC., has effected a tender offer rescinding the 
issue which is the subject matter of this law suit. In 
connection with the rescission offer, the owners of 
193,500 shares of SOUTHEASTERN PROPERTIES, INC. stock, 
including plaintiff, executed releases in exchange for 
said Company's redemption of those shares. Plaintiff, 
STUART D. WECHSLER, has accepted a full refund of his 
purchase price for 290 shares of the 300 shares of com¬ 
mon stock of SOUTHEASTERN PROPERTIES, INC. which he pur¬ 
chased during the original public offering of said stock. 
He has retained 10 shares voluntarily. 

4. It is respectfully submitted that plaintiff re¬ 
tained the 10 shares to enable him to continue this law 
suit. Plaintiff should not be permitted to take advan¬ 
tage of the rescission offer on the one hand and, on the 
other, voluntarily retain said shares emd claim he, in¬ 
dividually and on behalf of a purported class of persons, 
most of whom have also taken advantage of the rescission 
offer, has been damaged. Furthermore, I have been advised 
that plaintiff, in connection with the rescission offer. 
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affidavit of 


EDMUND PREISS 
IN SUPPORT OF 


, SWORN TO JULY 30, 1972 
CROSS-MOTION 


f 


executed a general release dated April 13, 1973 wherein 
he released from any and all liability defendant, SODTH- 
EASTERN PBDPERTIES, INC., its officers and directors. 
Obviously, plaintiff having unconditionally released the 
Issuer and other parties from any further liability has 
also unconditionally released defendant, MONARCH FUNDING 
CORP., from any further liability. As a result of plain¬ 
tiff’s tendering his shares and executing a general re¬ 
lease, he is not entitled to any further damages and can- 
not represent any class which may exist. 

WHEREFORE, it is respectfully requested that defend¬ 
ant, MONARCH FUNDING CORP.’s cross-motion be granted in 

its entirety and plaintiff’s motion in all respects be 
denied. 


(Sworn to by Edmund Prei 


ss, July 30, 1973.) 
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NOTICE OP MOTION OF DEPENDANTS SCHNEIDER AND BARATTA 

DATED JULY 29, 1973. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


Sirs : 

Please take Notice, that upon the emnexed Affidavit 
of HOWARD J. GOLDSTEIN, sworn to the 28th day of July, 
1973, the undersigned will move this court, at Room 618, 
of the United States Courthouse, Foley Square, New York, 
New York, on the 31st day of July, 1973 at 9 o’clock in 
the forenoon of that day or as soon thereafter as counsel 
can be heard for an order pursuant to Rules 23, 54 and 
56 of the Federal Rules of civil Procedure, granting a 
summary judgment in favor of Defendants IRWIN N. SCHNEIDER 
and JOSEPH P. BARATTA dismissing the action as to said 
Defendants on the grounds that Plaintiff does not have 
®^**'*^i*'9 to continue this action and that the class he 
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NOTICE OF MOTION OP DEFENDA^^TS SCHNEIDER AND BARATTA 

DATED JULY 29, 1973 

allegedly represents no longer exists, if indeed it ever 
did, and for such other and further relief as to the 
court may seem just and proper. 

Dated: New York, New York 
July 29, 1973 


HOWARD J. GdLDSTEIN 
Attorney for Defendants 
IRWIN N. SCHNEIDER emd 
JOSEPH P, BARATTA 
1250 Broadway 
New York, N. Y. 10001 
Tel: 212 736-8088 


hart 6 HUME 
Attorneys for Defs. 
JAMES HENRY and HENRY, 
FORRESTER 6 RICHARDSON 
10 East 40 Street 
New York, N. Y. 10016 


McCORD, 


SHAT2KIN AND COOPER, ESQS. 
Attorneys for Plaintiff 
235 East 42 Street 
New York, N. Y. 10017 


K^E, KESS^R, PREISS, RAND 6 PROUJANSKY, P.C 

cn Defendant MONARCH FUNDING 

oo Wall Street 

New York, N. Y. 10005 


SCimARTZ, MERMELSTEIN, BURNS, LESSER 6 JACOBY ESn«! 

445 Park Avenue 
New York, N. Y. 10022 
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AFFIDAVIT OF HOWARD J. GOLDSTEIN, SWORN TO JULY 29, 
1973, IN SUPPORT OF CROSS-!«)TIC»l. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

SAME TITLE 


State of New York, 

County of New York, ss: 

I, HOWARD J. GOLDSTEIN, being duly sworn, depose 
emd say: 

I am the attorney of record for Defendants IRWIN N. 
SCHNEIDER and JOSEPH P. BARATTA in the above entitled 
matter emd am fully familiar with all the facts emd cir¬ 
cumstances herein. I respectfully submit this Affidavit 
in sv^port of the within motion for sumnary judgment dis¬ 
missing the complaint as against ray clients on the 
grounds set forth in the Notice of Motion. 

My clients, doing business as SCHNEIDER & BARATTA, 
were special counsel to SOUTHEASTERN PROPERTIES, INC. 
during the time when it was in registration. 

In order not to burden this court with unnecessary 
papers, I respectfully refer the court to the Affidavit 
of ARNOLD I. BURNS, swom to July 12, 1973, which was 
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AFFIDAVIT OF HOWARD J. GOLDSTEIN, SWORN TO JULY 29, 

1973, IN SUPPORT OF CROSS-MOTION 

submitted in support of a similar motion made by Defend¬ 
ant SOUTHEASTERN PROPERTIES, INC. and other memorandums 
of law submitted on behalf of SOUTHEASTERN and Defendants 
JAMES HENRY, HENRY, McCORD, FORRESTER and RICHARDSON. 

MR. WECHSLER, in my opinion, has clearly released 
the Issuer and other parties from emy further liability 
by reason of his execution of a release annexed to the 
tender papers submitted with 290 of his shares of SOUTH¬ 
EASTERN PROPERTIES, INC. The fact that MR. WECHSLER 
chose to retain 10 shares is of no consequence since the 
release which he signed was explicit and not conditional. 

As a result of his signing this release, he can no 
longer claim to represent any class of shareholders 
herein. It should be pointed out that owners of 193,500 
shares, including MR. WECHSLER*s shares, executed releases 
in exchange for the Company's redemption of those shares. 
At the present time, therefore, there are 6,500 shares 
outstanding and still in the hands of the public class 
who MR. WECHSLER supposedly represented. Clearly, there 
may no longer even be a class to represent since the 
number in the class have been greatly reduced and the 
owners of most as in all of the outstanding shares have 
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AFFIDAVIT OF HOWARD J. GOLDSTEIN, SWORN TO JULY 29, 
1973, IN SUPPORT OF CROSS-MOTION 

deliberately chosen to remain stockholders of SOUTHEAST¬ 
ERN PROPERTIES, INC. instead of accepting the Conpemy's 
offer of rescission. 

WHEREFORE, it is respectfully requested that the 
within motion be in all respects granted. 

(Sworn to by Howard J. Goldstein, July 29, 1973.) 







/ 
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NOTICE OP MOTION OF DEFENDANTS JAMES HENRY AND HENRY 
McCORD, FORRESTER & RICHARDSON, DATED JULY 25, 1973! 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


SAME title 


SIRS: 

PLEASE TAKE NOTICE, that Upon the ^mnexed affidavit 
of Lester Esterman, sworn to on July 25th, 1973, the 
undersigned will move this court, at Room 618, United 
States Courthouse, Foley Square, City of New York, on 
the 31st day of July, 1973 at 9:00 o'clock in the fore¬ 
noon of that day or as soon thereafter as counsel can 
be heard for an order pursuant to Rules 23, 54 and 56 
of the Federal Rules of Civil Procedure, granting sum- 
mary judgment dismissing the action as to said defend¬ 
ants James Henry and Henry, McCord, Forrester fc Richardson 
because plaintiff Stuart Wechsler has rendered moot and 
extinguished any claim he may have had, 2 md has no 
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NOTICE OP MOTION OF DEFENDANTS JAMES HENRY AND HENRY^ 
McCORD, FORRESTER & RICHARDSON, DATED JULY 25, 1973 

proveable damages, and for such other and further relief 
as to the court may seem just and proper. 


HART & HUME 
By s/ LESTER ESTERMAN 
A Member of* the Firm 
Attorneys for Defendants 
JAMES HENRY and HENRY, McCORD, 
FORRESTER & RICHARDSON 
Office & P. 0. Address 
10 East 40 Street 
New York, New Ybrk 10016 
Tel; (212) 686-0920 


SHATZKIN AND COOPER, ESQS. 

Attorneys for Plaintiff 
235 East 42 Street 
New York, New York 10017 

KANE, KESSLER, PREISS, RAND & PROUJANSKY, P.C. 

Attorneys for Defendemt 

MONARCH FUNDING 

60 Wall Street 

New York, New York 10005 

HOWARD J. GOLDSTEIN, ESQ. 

Attorney for Defendemts 
SCHNEIDER & BARATTA 
1250 Broadway 
New York, New York 10001 

SCHWARTZ, MERMELSTEIN, BURNS, LESSER & JACOBY, ESQS. 
Attorneys for Defendants 
SOUTHEASTERN PROPERTIES, INC., et al. 

445 Park Avenue 

New York, New York 10022 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO JULY 25, 1973 
IN SUPPORT OF CROSS-MOTION. ^ 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Same title 


state of New York, 

County of New York, ss: 

LESTER ESTERMAN, being duly sworn, deposes and says: 

I am a member of the firm of HART & HUME, attorneys 
for defendant JAMES HENRY amd HENRY, McCORD, FORRESTER 
& RICHARDSON and I submit this affidavit in support of 
the within defendants' motion for summary judgment dis¬ 
missing the action as to said defendamts because plain¬ 
tiff STUART WECHSLER has rendered moot amd extinguished 
any claim he may have had and cam have no proveadale dam¬ 
ages, and in opposition to plaintiff's pending motion 
requesting the instant action be determined as a class 
action on the ground there exists no aggrieved class mem¬ 
bers in possession of proveable damage claims. 

The defendant HENRY, McCORD, FORRESTER & RICHARDSON 
is a law firm practicing in Tullahoma, Tennessee. While 
the firm is referred to in the prospectus of the issuer 
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AFFIDAVIT OF LESTER ESTERMAIT, SWORN TO JULY 25, 1973, 

IN SUPPORT OF CROSS-MOTION ' 

Southeastern Properties, Inc. as general counsel, I am 
informed by my clients that the firm was not involved in 
th p''eparation or filing, with either the Securities & 
Exchange Commission or the Attorney General's office of 
The State of New York of any of the material in issue 
in this litigation. 

The defendemt j£unes Henry is a member of the defend¬ 
ant law firm and was secretary to the issuer from the 
organization of the company until June, 1972. 

For the purpose of this motion amd opposition to the 
pending motion for a class action determination, I adopt 
the affidavit of Arnold I. Bums, sworn to July 12, 1973, 
submitted in support of similar relief sought by the 
issuer. 

It is the position of instcuit movant that plaintiff 
Stuart Wechsler by his execution of the release and 
acceptance of a full refund of the purchase price for 
290 of the 300 shares of issuer which he purchased, as 
described in the Bum's affidavit, has extinguished any 
claim upon which this action can be based. The claim is 
extinguished because plaintiff has received the full 
measure of statutory damages under any theory and has no 
proveable damages remaining since he has knowingly 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO JULY 25, 1973, 

IN SUPPORT OF CROSS-MOTION 

surrendered any rights he may have had by execution of 
the release. He is thus not a proper representativ-® of 
an aggrieved class since he has no claim and his action 
should be dismissed. 

Further, and for similar reasons, there now exists 
no aggrieved class because the entire putative class has 
been offered full rescission of the purchase transaction 
and elected overwhelmingly to accept it. The Bum's 
affidavit indicates that only 6,500 shares out of 200,000 
did not accept the offer. We are informed that the own¬ 
ers of 193,650 shares executed releases identical in form 
to plaintiff Wechsler. It is submitted that this act 
constituted a waiver of any remaining damage claims any 
stockholders may have possessed. 

The inaction of the remaining stockholders can only 
be deemed to have been an election to retain ownership. 
The tender offer constituted a method of resolution of 
the putative class claim, which was far superior to any 
class action since it did not subject the stockholders' 
recovery to a reduced refund due to attorney fees for 
plaintiff's counsel. An earlier decision of plaintiff's 
counsel in this case reflected the obvious practicality 
of this solution, for counsel in January of this year 
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AFFIDAVIT OF LESTER ESTERMAN, SWORN TO JULY 25, 1973, 

IN SUPPORT OF CROSS-MOTION 

elected to accept a "stay" of the class action determina¬ 
tion rather th24n accept this Court's proffered denial of 
such status which would thus have afforded him grounds 
for an appeal at that time. 

The instant defendants intend to vigorously defend 
this claim if it is to proceed, by asserting their stat¬ 
utory and other defenses. Such litigation would presum¬ 
ably be for the primary purpose of creating a fund for 
payment of counsel fees only, eui obviously unintended 
statutory result of Rule 23. 

The plaintiff and the purchasers of the issuer's 
stock have been afforded an opportunity to recover their 
full purchase price without diminution. It is submitted 
that the plaintiff and the putative class have been 
afforded more than their full federal rights by virtue 
of the tender offer. 

Accordingly, plaintiff's motion for a class action 
determination should be denied and summary judgment 
awarded dismissing his complaint. 


(Sworn to by Lester Esterman, July 25, 1973.) 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


State of New York, 

Covmty of New York, ss: 

EDWARD LABATON, being duly sworn, deposes and says; 

1. I am a member of the firm of Shatzkin and Cooper, 
attorneys for plaintiff in this action. ‘ I submit this 
affidavit in opposition to the motion of defendant South¬ 
eastern Properties, Inc. ("Southeastern") to dismiss the 
complaint and to assess the plaintiff with costs, in¬ 
cluding attorneys' fees, emd of other defendants (relying 
in essence on Southeastern's papers) for summary judgment. 
In light of Southeastern's highly unusual application, 
it is appropriate to commence this affidavit by observing 
that Southeastern has by its tender offer virtually con¬ 
ceded that it flagrantly violated the Securities Act of 
1933 and the Securities Exchange Act of 1934 by issuing 
a false and misleading prospectus pursuemt to which it 
took from the public $1,000,000. After the commencement 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

of this action, the denial of a motion to dismiss this 
action, the making of a class action motion, and the com¬ 
mencement of an action by the Attorney General (in that 
chronological sequence), it made the tender offer giving 
stockholders the opportunity to rescind. In light of 
those facts. Southeastern's suggestion that plaintiff 
should pay the defendant for prosecuting his claim to 
recover on his own behalf and on behalf of a defrauded 
class is an exercise in effrontery, 

2. It is appropriate to briefly recapitulate prior 
proceedings and other background facts to put the case 
in proper focus: 

(a) On May 2, 1972, this action was commenced. 

The action alleged two material misstatements or omis¬ 
sions: (i) the prospectus failed to disclose that South¬ 

eastern had failed to comply with the filing requirements 
of the States oc New York 5uid New Jersey as a result of 
which securities sold were not freely tradeable; and 
(ii) the prospectus failed to disclose the pendency of 
negotiations between Southeastern and Apollo Industries, 
Inc. The con5)laint was later amended to add that the 
prospectus failed to disclose that the assets reflected 
in Southeastern's financial statements were artificially 
inflated. 
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answering ^FIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 


(b) The motion by one of defendants to dismiss 
the complaint was brought on before Judge Gurfein, was 

fully briefed and argued, and was denied in an opinion 
in June 1972. 

(c) Following the amended complaint and on or 
about July 20, 1972, Southeastern filed an answer in 

this action denying all of the material allegations of 
the conplaint. 

It is significant to compare those denials with the 
averment in 1|4 of Mr. Bums* affidavit that "during the 
spring, summer and fall of 1972 he and his firm were 
negotiating with the Attorney General and were in frequent 
and constant communication in an attempt to resolve the 
Attorney General's objections to the public offering of 
Southeastern stock". I suggest to this court that by 
July 20, 1972 Mr. Bums and his law firm were fully aware 
that Southeastern had flagrantly violated the filing re¬ 
quirements of the State of New York and that its pros¬ 
pectus was otherwise deficient and the answer they inter¬ 
posed to the amended conplaint was sheun. 

(d) By notice of motion dated June 20, 1972, defend¬ 
ants moved for a protective order which was in part 
granted and in part denied. It is significant that in 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

the affidavit of William L. Manning, a defendant ^md the 
Vice President of Southeastern, he Indicated that South¬ 
eastern was fully engaged in the business of holding, 
developing and reselling real property in the States of 
Tennessee amd Georgia, that its officers were "in con¬ 
stant communication with prospective buyers, contractors 
amd developers of lamd”, that it was "currently develop¬ 
ing some properties in Rhea Covmty, Tennessee", that it 
was "in constamt communication on a daily basis with 
real estate brokers throughout the southeastern part of 
the United States in am attempt to learn of parcels of 
lamd which have just come on the maurket at favorable 
prices". In summary, in the affidavit Southeastern's 
vice president sweaurs that Southeastern was actively 
working amd moving forward selling amd buying properties 
with no Indication whatever that amy effort would be 
made to dispose of properties and to give back to the 
public the million dollars which it had taken. That 
affidavit was sworn to on June 16, 1972, presumably long 
®ft6r Mr. Burns amd his firm had begun their discussions 
with the Attorney General and a month amd a half after 
this action had been commenced. Attached hereto as 
Exhibits K amd L are copies of Southeastern's letters of 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

May 19, 1972 and June 22, 1972. These letters put in 
proper perspective the letter of March 27, 1972 (Bums 
Exhibit A) and demonstrate that prior to the class ac¬ 
tion motion we had no reason to believe that a rescis¬ 
sion offer would be made. 

(e) A motion to have this action declared a class 
action was made on August 4, 1972. A month before that 
motion was made, the company had indicated in a letter 
to the stockholders that it was exploring the possibility 
of a rescission but it was also exploring "the continua¬ 
tion of the company's business for the time being". And 
in the affidavit of Mr. Manning referred to above. South¬ 
eastern indicated that it was actively engaged in the 
business of developing, selling and buying property. It 
was not until August 14th, ten days after the motion was 
made, that Southeastern informed its stockholders that 
it had adopted a resolution to attempt to liquidate its 
properties and to make a rescission offer, and even then 
it stated that "no assurance can be given" that the com¬ 
pany could generate sufficient revenues to make rescis¬ 
sion feasible. This letter came 3-1/2 months after the 
commencement of this action; it followed 


commencement of 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

discovery of plaintiff; it followed the class action mo¬ 
tion and it preceded the Attorney General's formal pro¬ 
ceedings by several months. Yet, we have Mr. Bums' 
solemn assurance to this court that this action had noth¬ 
ing to do with the meUcing of the rescission offer. 

(f) Mr. Bums introduces a double hearsay state¬ 
ment at p. 11 of his affidavit asserting that he is in¬ 
formed by Mr. Cherovsky that Mr. Dolan advised Mr. Cher- 
ovsky that Mr. Dolan recalled advising me that the office 
of the Attorney General was proceeding to secure the re¬ 
turn of the fund obtained through the public offering emd 
stated that his office "could do nothing to directly pre¬ 
vent the maintenance of a civil action". The fact is, 
that the first conversation I had with Mr. Dolan was on 
or about June 30, 1972, almost two months aftev our ac¬ 
tion had been commenced. I called him to advise him that 
we had commenced a class action amd I described that ac- 
and its status. I asked him whether he could supply 
me with amy information that would be available to the 
public with, respect to Southeastern and he told roe that 
the Attorney General was looking into the situation. He 
asked roe for a copy of the amended complaint, which I 
sent him on June 30, 1972, together with Judge Gurfein's 
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ANSWERING AFFIDAVIT OF EDWARD LABAT(^, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

opinion. Contrary to Mr. Burns' averments, Mr. Dolan did 
not say, in words or in substance, that his office would 
do nothing directly to prevent the maintenance of a civil 
action. Instead, he wished roe good luck in the prosecu¬ 
tion of the action. Thereafter, I called Mr. Dolan a 
few times to ascertain the status of his investigations. 
In not one of these conversations did Mr. Dolan suggest 
that it was inappropriate for us to continue prosecuting 
the class action. In September Mr. Dolan informed me 
that his office was interested in obtaining a rescission 
of the public offering and he sent me copies of his affi¬ 
davit and motion papers in the Supreme Court after they 
were filed in September 1972. It is difficult for me to 
understand how our action, which preceded the Attorney 
General's by four months, was "redundant" (Bums' affi¬ 
davit 14). It would appear that Mr. Bums is attempting 
to create the misleading in^ression that the Attorney 
General opposed our action but could do nothing to stop 
it. 

3. Mr. Burns implies that it was improper for us 
to communicate with this court and at the suggestion of 
this court to communicate with the Supreme Court of the 
State of New York. The very notion that such communica¬ 
tions interfered with defendant's rights is eci affront 
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ANSWERING AFFIDAVIT OF EDWARD LABATC^, SWORN TO JULY 
26, 1973, IN OPPOSITION TO MOTIONS 

to due process, and the right of access to the courts. 
Mr. Bums asserts that "there was not one word of dia- 
logxie relating to a proposed resolution of the claim". 

We commenced our action; we prosecuted it diligently; 
defendants chose to make a rescission offer, presumably 
with knowledge of the merits of the case. 

4 . Finally, the defendants congratulate themselves 
upon their diligence in the rescission offer ^md in ob¬ 
taining acceptance of a tender offer from 96.75% of the 
offerees. In view of the fact that there were less than 
200 shareholders of record and trading was suspended im¬ 
mediately after the offering, it is appropriate to ques¬ 
tion the defendants as to what efforts were made to 
assure that 100% of the shareholders were notified. The 
advertisements were miniscule. There is no indication 
of any extraordinary efforts to contact those who did not 
tender their stock and there is no indication that those 
who failed to tender had actual notice of the rescission 
This was not, as Mr. Bums suggests, &litf)ly a 
public company ooromunicating with its stockholders 
(Bums affidavit 118). This was the case of a company 
having perpetrated a gross fraud, making an attempt to 
pay back the fruits of the fraud. In that context, I can 
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ANSWERING AFFIDAVIT OF EDWARD LABATON, SWORN TO JULY 
26/ 1973/ IN OPPOSITION TO MOTIONS 

susgeet two devices used in cases in which I have been 
involved: In the Lyone v. Marrud case/ CCH Fed, Sec. L. 
Rep. 993/525/ in which I was lead counsel for the class 
and appointed by Chief Justice Edelstein to administer 
the settlement/ I hired The Tracers company to obtain 
lists of addresses where letters had been unclaimed. 

Such a procedure might have been appropriate in this case 
if there were any unclaimed letters. In F.dsr v. Barring¬ 
ton. 58 PRD 171 (S.D.N.Y. 1972)/ in which we represented 
plaintiffs/ we obtained a series of orders directing 
brokers to give the names and addresses of the beneficial 
owners of stock. The beneficial owners could be directly 
contacted and given notice of the settlement. Although 
that procedure was suggested by me to the defendants in 
the letters to this court and to Justice Dickens, it 
apparently was not followed. 

In summary, the facts clearly demonstrate that 
it was quite appropriate that this action be diligently 
prosecuted and it appears that this action was a major 
factor in Southeastern's decision to rescind the fraudu¬ 
lent sale of securities to the public. 

Wherefore, I respectfully request that defendants' 
motions be denied. 


(Sworn to by Edward Labaton, July 26, 1973.) 
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rJi'a.jjnllpa, J«r. 


19, 1972 
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EXHIBIT K, ATTACHED TO AFFIDAVIT OF EDWARD LABATON 

Page 2 

May 19, 1972 


Spates Dis“ici ""ited 

against the Company, its directors and Mew York 

Corp. (it's underwriter) aid Monarch Funding 

major allegation of tho^ni^? f ® counsel. The 

Statement and Final Prospectus of that the Registration 

that certain filings weir^e^ii^L withdisclose 
of New York and New Jersey a2d that Attorneys General 

made, the securities sold^were not freelv^tr^S^ -ilings v;ere not 
Company is takino steps to defend thfc 

has meritorious defenses to tL allegltioM?" “ '’*1^®''®® 


■ ^^mpany in acti®*"^^** t 


Yours veiry truly. 


SOUTHEASTERN PP.OPERTIC? 
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EXHIBIT L, ATTACHED TO AFFIDAVIT OF EDWARD LABATON- 
LETTER DATED JUNE 22, 1972. 

(Reproduced, eupra, at pages 177a to l78a as 
Exhibit B, Attached to Affidavit of Edward Labaton, 
Sworn to October 12, 1973.) 
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REPLY AFFIDAVIT OF ARNOLD I. BURNS, SWORN TO JULY 30, 1973. 

UNITED STATES DISTRICT COURT, 

SOUTHERN district OF NEW YORK. 


SAME Title 


state of New York, 

County of New York, ss: 

ARNOLD I. BURNS, being duly sworn, deposes and says; 

1. I submit this affidavit in reply to the affidavit 
of Edward A. Labaton, counsel for plaintiff Wechsler, and 
the other papers submitted in opposition to defendants' 
motion to dismiss the complaint and to assess the costs 

of this action against plaintiff and his counsel. 

2. The papers submitted in opposition are an attempt 
to obfuscate the facts relating to this action and those 
pertaining to the proceedings before the Attorney General 
of the State of New York. Mr. Labaton's attempt to dem¬ 
onstrate that plaintiff's activities in any way contrib¬ 
uted to the tender offer of Southeastern Properties, Inc. 
("Southeastern") are the conclusory statements (Labaton 
Aff. p. 5) that Southeastern's offer followed commence¬ 
ment of discovery by plaintiff, that the offer followed 
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REPLY AFFIDAVIT OF ARNOLD I. BURNS, SWORN TO JULY 30, 1973 

the class action motion, and that it preceded the Attorney 
General's formal proceedings by several months. It is 
not "Mr. Bxirns' solemn assurance to this coirt that this 
action had nothing to do with the making of the rescission 
offer" which demonstrates that plaintiff did not contrib¬ 
ute to the resolution of this problem (Labaton Aff. p. 5); 
the facts speak for themselves: 

(a) Plaintiff's counsel never examined Southeastern 
or any of its officers or ^my other person. 

(b) This Court never granted plaintiff's motion for 
a determination that this action should proceed as a 
class action. 

(c) The Attorney General's proceedings commenced 
in March, 1972, almost two months prior to this action. 

That no suit was commenced until afterward is attribut¬ 
able solely to the fact that Southeastern and the Attorney 
General were trying to resolve the matter; they were not 
able to do so until sometime in the late fall of 1972. 

3. It is clear from ray prior affidavit (page 3) 
that the entire basis of plaintiff's claim in this action 
was derived from information received by plaintiff from 
his broker who in turn no doubt received his information 
from the Attorney General who communicated with all brokers 
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REPLY AFFIDAVIT OF ARNOLD I. BURNS» SWORN TO JULY 30, 1973 

at this time concerning the public offering. The letters 
written by Southeastern, which Mr. Labaton attaches to 
his affidavit, clearly demonstrate that the Attorney Gen¬ 
eral had commenced the investigation in March, 1972 
(Labaton Aff. Exhibit K). The Southeastern President's 
letter of June 22, 1972 (Labaton Aff. Exhibit L) states 
the position of Southeastern from the outset: 

"The route which the Con^> 2 my follows is, 
in our view, substantially dependent upon the 
position which the Attorney General teUces con¬ 
cerning its review of the Company's blue sky 
filing. We anticipate that we shall shortly 
ascertain that position with some degree of 
certainty and that we will then be in a posi¬ 
tion to move to implement the decision reached. 

Of course, as in the past, we will keep you 
promptly apprised. 

* * * 

"It is unfortunate that the actions of the 
New York Attorney General's office have inter¬ 
rupted the normal course of the Company's busi¬ 
ness. We are most appreciative of your 
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P*ti®nce and are hopeful that we can advise you 
shortly of the action we expect to teUce to re¬ 
solve the outstanding problem. Please feel 
free to contact our office at any time." 

The above letter from the President of Southeastern 
clearly demonstrates that negotiations with the Attorney 
General were in progress from March, 1972 and thereafter 
and were the only negotiations ever held which led to the 
resolution of the \inderlying dispute. Mr. Labaton pre¬ 
sents no contrary evidence except a conclusory surmise 
which is unsubstantiated by any facts. 

4. The statements by Mr. Labaton that the tender 
offer amounts to an admission of fraud is also unsubstan¬ 
tiated by anything more than Mr. Labaton’s say-so. South¬ 
eastern's consent to the entry of the injunction states: 

"This consent is in no way intended, for 
this or any other proceeding, to be construed 
as an admission of amy of the charges contained 
in the complaint, affidavit or otherwise." 

Mr. Labaton's assertions of flagrant violations of the 
Securities Act of 1933 are nowhere substemtlated in the 
papers. The Securities and Exchange Commission, which 
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has been apprised o£ all develop«„ts on a current basis, 
apparently disagrees with Mr. Labaton's characterlration, 
in fact, the Securities and Exchange Commission issued 
the ”no-action* letter which permitted Southeastern to 
make the tender offer (Bums Aff. p. 4 ). it always has 
been Southeastern's position that the filings which it 
made with the Attorney General's office and the Secretary 
of State of New York complied with the Martin Act; that 
is the position of Southeastern today. Contrary to plain¬ 
tiff s assertions that no papers were filed with the 
Attorney General (Amended Complaint, Pars. 18 and 19), 
this dispute has always centered on whether the papers 
filed complied with applicable blue sky law. The South¬ 
eastern tender offer, which offered to purchase the out¬ 
standing stock held by public shareholders, was made to 
resolve the dispute which had been sapping the time, 
energy and funds of the Company. To assert that this 
was an admission of wrongdoing is both silly and perni¬ 
cious; if such an offer constitutes an admission of wrong- 
*>ing, there would be a tremendous cosgiulsion not to 
resolve disputes such as those in which Southeastern 
found Itself in this matter. Mr. Labaton's assertions 
of wrongdoing based on the making of a tender offer are 
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nothing more them a substitute for evidence which is to¬ 
tally lacking in the opposing papers. In light of the 
foregoing, it is incredible that Mr. Leibaton asserts —- 
again without any basis in fact — that the answer of 
Southeastern in this action was "sheun" (Labaton Aff. p. 

3). 

5. Mr. Labaton dwells at considerable length through¬ 
out his affidavit and memorandum of law on Southeastern's 
decision to lift the freeze of its assets following its 

conversations with the Attorney General concerning 
his objections to the offering. The decision to hold the 
funds intact was made on March 27, 1972, at which time 
it was contemplated that the matter would be quickly 
resolved. That decision was revoked a month and a half 
later — on May 19, 1972 (Labaton Aff. Exhibit K) — when 
the President advised the shareholders of the following: 

"It is apparent that what we initially had 
viewed as a temporary problem will continue for 
a much longer period than we had anticipated. 

The continuation of the above special account, 
which has required us to defer making payments 
to creditors. Including mortgagees, has become 
untenable emd threatens to seriously impair. 
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if not destroy, the Con^emy's operation. Ac- 
cordingly, the Board of Directors has decided 
to authorize the payment from time to time of 
the various commitments of the Company, includ¬ 
ing the payment of approximately $67,000.00 
through June 1972." 

Mr. Labaton has attempted to suggest that there was some 
sort of in5>ropriety involved in using the fvinds of the 
Company to pay creditors and mortgagees. Indeed, the 
contrary is the case. It would have been gross misman¬ 
agement if Southeastern had allowed its land holdings to 
be sold at auction because of default in mortgage and 
tax payments. On the contrary, the decision made by 
Southeastern was extremely beneficial to its shareholders 
and to Southeastern since it permitted the making of the 
tender offer and its almost 100% consummation. 

6. We can find no authority for the proposition 
that a conplete repayment of shares purchased by a pur¬ 
chaser at the initial purchase price and the execution 
of a general release by such purchaser does not consti¬ 
tute a general release of all of such purchaser's claims. 
Mr. Labaton's assertion that such release is not a valid 
release is frivolous. Were it otherwise, there could be 
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no end to claims made by stockholders relenting to the pur¬ 
chase of shares of capital stock of the company. Simi¬ 
larly, Mr. Labaton's claim asserted in his memorandum of 
law that the action before this Court was not redundant 
is not supported either by the facts surrounding this 

by fbe law. Although the maintenemce of sev¬ 
eral actions at the seune time by a governmental agency 
seeking injunctive relief euid by civil litigants may be 
appropriate under certain circumstances, it is not appro¬ 
priate, where, as here, the government seeks — and 
obtains — the same relief sought by the civil litigant. 
This actions always has been redundemt and has never 
accomplished a single thing except to burden this Court 
and counsel to defendants with vmsubstemtiated charges, 
conclusory allegations, and unnecessary paper work. 

WHEREFORE, defendants request that the con^lalnt be 
dismissed and that costs be assessed against plaintiff 
and his counsel for the reasons set forth in this affi¬ 
davit and the defendants' moving papers. 

(Sworn to by Arnold I. Bums, July 30, 1973.) 
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THE COURT: Before the reporter entered the room 

the defendant had made a brief oral statement in support of a 
motion for counsel fees against the plaintiff. Reference was 
made to the motion to dismiss the complaint. At this point I 
have called upon the plaintiff to address himself to the motion 
to dismiss the complaint. 

MR. LABATON: Your Honor, as I noted, it would be 
a very simple way to bypass the rule — 

THE COURT: The court has called the plaintiff's 
attention to the fact that the papers Include a general release 
by the plaintiff in favor of all the defendants, and I ask 
counsel — 


MR. LABATON: Your Honor, it would he a simple way 
to bypass Rule 23 and the Securities Act of 1933 and the 
Securities and Exchange Act of 1934, to pay off plaintiffs and 
have them get general releases. In this instance plaintiff 
would withhold, as a technical matter, ten shares. He withhold:: 
that. He is not releasing at to that. 

THE COURT: As I read the general release it is a 
total release of all the plaintiffs. 

MR. LABATON: I think Cohen versus Penny is dis¬ 
positive of that insofar as it was withheld. Cohen against 
Penny says that you don't release Securities Act claims by 


general releases where you are defrauded, and I have a copy of 
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case right here. I would be glad to hand it up to the 

court. It was cited in our brief. I would like to pass that. 

I really think this case should be dismissed in 
the relatively near future because I think there are only two 
procedures that need be followed, and we need not go through 
the class action. 

THE COURT: I have withheld any class action 
determination. 

MR. LABATON: I understand that, but I do not think 
we have to go through that determination. I do not think we 
have to go through the procedures. 

I acquiesce to your Honor's suggestion that it be 
deferred because contrary to Mr. Burns' assertion, I have not 
tried to duplicate the work of the Attorney General. I have 
not tried to make excessive motions. 

I made the motion a month before the Attorney 
General commenced his action. The first argument was before 
the tender offer was made. 

1 J^scognize that the Attorney General's action was 
beneficial to the stockholders. Bythat action most of the 
stockholders have been paid. The action to that 96.75 percent 
is moot. There are two questions only in this case and that 
is whether it is moot and whether there was adequate notice 
given to the balance of stockholders. I have addressed myself 


e 
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to that in the brief. We don't know whether they were given 

adequate notice. 

I don't think notice to brokers in this context 
was adequate. 

If the stock held by that percentage of stockholder 
was held by brokers, I would suggest to the court a simple 
device which presumably counsel interested in disposing of this 
case in an equitable maimer would be able to work out— I am 
referring to a case in which I was involved before Judge 
MacMahon in a class action. 

What we did, your Honor, we sent an order to the 
broker saying, "give us the names and addresses of the bene¬ 
ficial owners of this stock." 

Then we sent the notice directly to those bene¬ 
ficial owners. That could be done, and that part of the case 
could be handled in that natter and not entail great expense or 
effort, because there are only 7,000 some odd shares, I assume 

The other aspect in the case is the question of 
fees of counsel, and as to that we fully briefed the proprleta;v 
and justification to fees. It is to that that I ought to ad¬ 
dress myself because not only in the papers — and we have 
documented this beyond a shadow of a doubt — but in this 
court the defendant attorneys have distorted the fact beyond 
any semblance. 
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THE COURT; Before you got to the second point, 

what does the Attorney General say about the notice? Apparent] 
the plaintiff claims a small percentage of stockholders didn't 
get a copy of the notice. 

MR. LABATON; I really don't know. 

MR. DOLAN: It is my understanding,' your Honor, 
the tender offer itself was handled by Bankers Trust. It is 
my understanding that they got a list from the transfer agent 
of all the record holders. A great deal of the stock is still 
in street name. Some of these firms had gone out of business. 
They have made every effort, as I understand it, to contact 
both the brokers and the individuals. We have had a lot of 
individual complaints on this matter which we always referred 
to Bankers Trust directly or to Mr. Burns' firm for handling. 

So far as I am aware, at the moment these people 
have all been taken care of. There are a few blocks of stock, 

I guess, where, for certain legal reasons, they are still 

waiting for some supporting documents before they release the 
money. 

There were, at our requests, some ads placed in tht 
Wall Street Journal and The New York Times. Theyvere not half 
page ads, but they were small ads put in there for the purpose 
of anybody who might not have been contacted. It would appear 
to me that they have made an effort, a good effort here, to 
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contact all tha paopla. 

At least, so far as our office is concerned, all 
the people that we have been in contact with is received -- 

THE COURT: Thank you. 

MR. LABATON: I would suggest a very simple device 
to handle this, your Honor. We ought to get a short list, namel 
those persons who have not tendered the stock. 

THE COURT: I think you should make that suggestion 
to the Attorney General. 

MR. LABATON: I do here and now. I would suggest 
you get a list of those who have not tendered the stock and 
ascertain — 

THE COURT: I do not think it is appropriate for 
you or me to put the Attorney General on tha spot in this 
court. My inclination would be to leave these details to the 
Attorney General for you and he to work out. 

MR. LABATON: There is one further point, your 

Honor. 


MR. BURNS: With great respect, I must state, as 
anyone having experience in this matter would know, to get 
100 percent is practically impossible. I want the court to 
know I supervised the handling of this matter, and we have 
gone completely beyond the full duty in running down beneflcla] 


holders. 
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THE COURT: I understand that. 

MR. BURNS: The only point I make is that our 
working hand in glove with the Attorney General is 
perfectly competent to handle the matter. It has been handled. 

We don't need any additional suggestions. We do know what to 
do. 

THE COURT: The Attorney General can take suqges- 
tions if he sees fit. 

I may say with respect to the papers that I don’t 
really think you have made a case for harassment. On your 
claim for fees you have an interesting claim. 

MR. LABATON: I will address myself to that. 

We commenced this action on May 2 of 1072. The 
defendants say that I was told by Mr. Dolan that the Attorney 
General was investigating and was demanding complete reF>avment 
of all the funds taken from the public, back to the public. 

That statement simply is untrue. It is a double hearsay state¬ 
ment. I can pinpoint my very first conversation. It was 
within the week following my argument before Judge Gurfein, 
which was on June 20. I believe it was probably on June 27. 

It might have been the 26th or the 28th. It was just a few 
days before June 30. 


By that time, by my very first conversation with 
Mr. Dolan, we had commenced the action and had ar^ed a motion 
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to dismiss. I believe we had served Interrogatories, served 

notices of depositions, and then some other things. 

They also distort the substance of my conversation 
with Mr. Dolan and I am prepared to describe that to the court 
right now. 

I called Mr. Dolan because someone walked over to 
me in the argument before Judge Gurfein and said, "I heard 
your argument. There is an Attorney Generals investigation 
that you ought to know about." He characterized the case as 
being fraudulent and he told me, "You ought to call Mr. Dolan." 
That was the first time I heard his name, and I wrote it down 
in my diary. 

I called him. I couldn't reach him that day. I 
called him next week or possibly the end of that week. I told 
him we had started this action and that I was Interested in 
9 *tting any information which would help us and would not 
violate any aspect of his own administrative rules. I didn't 
want to be improper in any respect. 

Mr. Dolan told me that there was an investigation; 
he could not tell me much more. He asked me whether I would 
send him a copy of my amended conplaint. I did. 

By that time Judge Gurfein's opinion came down. 


25 


so I sent him a copy of that. I kept in touch with him. He 
at no time suggested that I shouldn't prosecute the action. 
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that it was improper, that they were demanding the funds. 

He did tell me that three or four months later but not in May 
or June. 

THE COURT; Let me interrupt here. 

In a case, the name of which I don't remember, there 
was an action before me where an attorney sought counsel fees 
for work he had done before the SEC. I don't remember the nam« 
of thecase. I am terrible on names. All I know is that the 
Pomerantz firm was representing the defendant opposing fees 
and the whole building shook most of the time. In any event, 

I ruled on that case that the attorney v/as not entitled to 
fees for supporting the SEC. That case is on appeal and has 
been argued in the Court of Appeals. It is not determinative. 

I understand it is not the same, but similar Issues are in¬ 
volved and you may be enlightened. if i am reversed you will 
then find it less distinguishable. 

MR. LABATON: Obviously, your Honor. 

THE COURT; If I am affirmed there may be language 
which will shed light on our problems. It seems to me that 
the problem, as I see it, if in fact this action is not turned 
out that they have been productive either in spurring the 
Attorney General, of assisting the Attorney General of taking 
notice of things that went on in this court, it seems to me 



25 


you would have, might well have, a persuasive argument that yoi 
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2 

were entitled to fees. 


3 

MR. LABATON: The Attorney General has his own 


4 

motivations. 


5 

• THE COURT: I don't think spurring on the Attorney 


6 

General — 


7 

MR. LABATON: That's not the basis of our clain. 


8 

THE COURT: If it was of assistance to the Attorney 


9 

General. 


10 

MR. LABATON: I'm not suggesting that. I aun sug¬ 


11 

gesting on spurring the defendants. They had to settle the 


12 

case. If they didn't settle with the Attorney General they 


13 

were going to have to deal with this court in the case in 


14 

which there was liability. 

• 

15 

THE COURT: Then you are suggesting that the 


16 

Attorney General didn't have enough power to bring about 


17 

settlement? 


18 

MR. LABATON: It is entirely possible that there 


19 

could have been joint liability under the Martin Act. It is 


20 

almost certain. There is liability under the state law and 


21 

there is liability under the federal law. There was not going 



tobe two collections of a million dollars. There was going to 



be one. Judge Gurfein held that they had violated the state 



law then they also violated the federal law. That's the holdin 



in this case and it is the law of this case. He held that in a 
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decision on a motion to dismiss. If they had violated the 

state law, then, irrespective of the Attorney General, in this 

court they would be libel; so what I am saying is not that the 

Attorney General was spurred on. I don't think he needed us. 

I think his office is busy enough to do productive things. 

I guess the Attorney General was harassing and vexing him. 

The fact is you don't give one million dollars back when you 

I only have $850,000 net, unless there is a pretty good case of 

liability, and the Attorney General would not have asked for 

a million dollars back if they had failed to dot a couple of 

eyes and cross the Ts in their prospective. 

There was gross fraud in this case, and that gross 
fraud subjected them to liability in both the state law and 
the federal law. The Attorney General acted, and he acted in- 
fomelly, and formally after. During the course of their 
negotiations with the Attorney General - and I must say 
contrary to the record the facts in this case didn’t come to 
it when the Attorney General made his demands upon them which 
they say took place in March, April, May, June, July, August, 
and September — they didn’t capitulate to the Attorney General 
until Septeaber or later because the Attorney General was 

compelled to bring an action in the state court in September 
of 1972. 



26 


I don't suggest that Mr. Burns has 


tapes in his 
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office where we know what conversations were had, but the 
objector fact is that this lawsuit which stated a good claim, 
Judge Gurfein so held, was hanging over their head and they 
knew if they did not settle with the Attorney General they 
would have to deal with us. I say that in that sense we pro¬ 
duced a distinctive result anu we should be compensated for oui 
services. 

We are a business, as Mr. Burns said. We were 
conducting a proper business for the benefit of the stock¬ 
holders against the defendants which had committed a gross 
fraud, and when they perpetrate a gross fraud and when a stock¬ 
holder auee them and catches them and prosecutes the action 
with propriety, as we have, then he is entitled to be compen¬ 
sated when they pay back and they can't say, "All right, 
fellows we got caught, we committed the fraud — although we 
will say we did it when we signed the papers — wo will give 
back the million dollars and you fellows go away, disappear; 
you don't have to be paid because we are paying back through 
another medium." 

I think that misconceives both the purpose of the 
Securities Act of 1933, the Securities Exchange Act of 1934, 
and Rule 23. I think that in this case, and I think certainlj 
within the meaning of the Miles case, the Cahan case, the 
City of Detroit versus Grinnel case, which Judge Metzner 
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decided, we are entitled to compensation on the documente i 

facts that are set forth in our papers. 

MR. BURNS; I'll be brief, your Honor. 

I am a little surprised at my distinguished adversary 
for stating very boldly that there has been a gross fraud in 
this case. There have been no findings of fraud. I suppose 
the only support he has for that are his own bare allegations. 

THE COURT: He says when you pay a million dollars 
you don't do it unless you have to. 

MR. BURNS; I don't think that's a fair inference 
under the circumstences. 

What happened here, your Honor, is that the Attorney 
General took a position which I disputed, that there was an 
outright violation of the statute. It has nothing to do with 
fraud or anything else. It was failure to file with the 
Office of the Attorney General. That's what this case was all 
about. 

I don't know whether my distinguished adversary 
has ever had a matter of this sort with the Attorney General, 
but I can say that they required no stimulation, no additional 
motivation, to see that this result is obtained. I am here 
to say we cited cases in our brief that say the appropriate 
time for the awarding of counsel ftes was where counsel had 
contributed to the resolution of the case, contribued to the 
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•stabUehmnt of a funiT and" so on"- a'i;^ I asi not golng to be 

**®**^*^''* I defer to your Honor on the subject. 

Mr. Dolan la h«re and we are both hero to aay that 
this matter was resolved wholly and independent of this action. 

MR. LABATON: May I make one point in response? 

THE COURT: There is someone behind you. 

MR. GOLDSTEIN: Your Honor, I am Howard Goldstein. 

I represent the Defendant Schneider and Dorratta. 

Your Honor, I hate to be repetitive, but I made 
this statement before in this court. This registration became 
effective at the end of March. Plaintiff started this action 
May 2. That's the date of the papers. Presumably the papers 
had to be researched and drawn up so some place in April, in 

other words, two weeks after this issue came out, plaintiff 
had a class action. 

By Mr. Labaton's own statement that papers in the 
file his client, who was a lawyer specializing in this kind of 
lawsuit, heard from a broker on the street that the Attorney 

General had stopped trading. That was the sole basis of this 

lawault. 

THE COURT: I understand. His claim is that the 
pendency o. this action had an affect on you and your colleague s 
which made it easier for the Attorney General to deal with 
you. Mr. Dolan can't answer that question. 


I'm not sure I 
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have to ask that question, ^ha*- 

mat is the contention. 

MR. GOLDSTEIN: Except, your Honor, Mr. Labaton 
cUl:,« ther. Is fraud in everything else, and that we would 
have had to deal with him and he would prove it, et cetera. 

The point of the matter is that be started this 
action without talking to anybody in the Attorney General's 
office as to the basis: Mas there a fact? What were you 
claiming? Me just started an action without knowing anything. 
He started an action just on rumors. 

Then he comes in and says, "We allege this so it mui 
be true. We have proof of fraud.- w. doesn't have anything. 
He didn't conduct any examinations. 

THE COURT: I told him not EcT. 

MR. GOLDSTEIN: He can't possibly know If he can 
prove the case or if there is a case. !Te doesn't have any¬ 
thing but a complaint in his file basically, and for him to 
come in no. and say there is no doubt there is a fraud because 
Southeastern paid back one million dollars, why, if this case 
were tried next week, or two weeks from now, or today he would 
not know Where to begin. I say this with all due respect to 

him. He doesn't have anything in his files to prove one thing 
one way or the other. 

MR. LABATON: Your Honor, I have something. I havi 
Mr. Dolan's affidavit and I am sure that that Is based on 
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sufficient documentary evidence for me to prove my case. Mr. 

Dolan's affidavit was annexed to Mr. Burns' affidavit submitted 

in this court in opposition to the class motion. I want to 

bring that affidavit to your attention because that affidavit 

documents far more than just a bare file. It documents gross 

fraud, and I am sure MR. Dolan did not write it flippantly and 

not loosely and didn't write it off the top of his head. 

The defendants did commit a fraud. There is 
evidence. We could prove the fraud. As a matter of fact, if 
it is conditional upon our getting a fee that we take deposi¬ 
tions, we are ready to take the depositions. 

THE COURT: Lot me recapitulate where I think we 
stand, and please don't be embarrassed to tell me if I am mis- 
remembering the facts. 

When the case first came to me, as I recollect it, 
plaintiff was pressing for a determination of the class action. 

I declined to make that determination not because I didn't 
think the class was appropriate, not because I didn't think 
that that type of action was valid, i wouldn't go into that, 
but I ruled the case did not meet the qualifications of the 
rule. There was not a more suitable vehicle available for 
determination of this issue. The Attorney General had a 
parallel, a different action, pending. 

Then we had another hearing where the plaintiff 
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suggested in various ways in which the Attorney General's 

action was less effective than this action was. There were 

interest charges the Attorney General could not get that the 

plaintiff could get through this action. There were incidenta: 

benefits available in this action that were not available to 

the Attorney General. 

As I recollect, I ruled in substance that if the 
plaintiff and the defendants presented to me a settlement 
along the lines that the Attorney General had worked out, I 
would undoubtedly find that that was the proper settlement. 

The Attorney General has continued and has con¬ 
cluded the action to everybody's satisfaction. There are 
minor differences which I will not go into because It is 
his responsibility and not mine. 

That raises, as I see it, a very narrow issue. I 
am willing to assume for the sake of this discretion that in 
the real world the fact of tlie pendency of this action had an 
affect on the thinking and acting of the defendants which ef¬ 
fect made the Attorney General's life easier. i am not 
passing on whether the Attorney General could or could not 
have produced the same result. For the present purpose I will 
assume, arguendo, that the pendency of this action has an af¬ 
fect on what the Attorney General was able to accomplish, not 
because it decreased its powers but because he needed any powei 
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that this action threw his way and simply because the pendency 


3 

of this action had a psychological affect on the parties with 


4 

whom he was negotiating. 


5 

The question presented in this: There having 


6 

been no determination of class status to date because of the 


7 

reason stated is the plaintiff entitled to ask the court to 


8 

make findings: Is there entitlement to a few? 


9 

Does anybody think I misstated? 


10 

I'm asking this not by way of challenge but by 


11 

way of information. Does anybody think I misstated the 


12 

proceedings to date? 


13 

MR. ACKER: No, sir. 


14 

Your Honoe, I am Charles Acker and I present the 


15 

defendants James, Henry, McCord, Forrester, and Richardson. 


16 

I don't think you misstated the facts at all. 


17 

There is one thing I would like to put in per¬ 


18 

spective on behalf of my clients and Mr. Goldstein's clients. 


19 

We areappearing in this court because our clients were named 


a 

as defendants. We did not participate in the settlement at 


21 

all. We had absolutely nothing to do except to sit on the 


1 

side lines. 


9 

I must strenuously object to any finding against 


24 

my clients. I am not making any finding at the moment. 


25 

MR. ACKER; At anv point, your Honor. 

j 
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THE COURT: I am postulating the question as to 

whether, assuming such a finding, would the plaintiff be en- 
titled to relief? 

MR. ACKER: What I am suggesting is because you 
have been limited further against the defendant Southeastern. 

THE COURT: If I answer this question in the af¬ 
firmative that I do have to make such a finding, then we will 
consider which defendants will be involved. 

MR. BURNS: With great respect, your Honor, I have 
no fault with your tracking the proceedings, but I want to 

take exception if I nay, to the conclusion that there was some 
kind of contribution here. 

the COURT: I am only making that arguendo. 

MR. BURNS: I want to say this because we live in 
a real world. Let's approach it from the point of view of 
living in a real world. 

The fact of the matter is that there is a very 
substantial law question. I had a leading case in the New 
York Court of Appeals some years ago on this issue. As to 
whether or not under a violation of this statute a private 

party would be entitled to a decision.- it is a substantial 
question of law. 

If it were not for the very swift and ver^' agressij 
action by the Department of the Attorney General in this case. 


r 
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this case would have been litigated until the cows came home 

on that law question and on the factual questions as to whethei 
or not there was anything that went beyond the mere lawyer's 
mistake in failing to file. 

The fact of the matter is that the reality of the 
situation is just the opposite. Had this action been brought 
we would be having discovery and all of the procedures, we 
would avail ourselves of all of the procedures, of tills court. 
The fact of the matter is that because of the august power of 

the office of the Attorney General this matter was resolved 
promptly. 

THE COURT: That merely goes to the merits of the 
arguendo assumption I made which we will have to go into. 

Do I properly state the question as you understand 



MR. BURNS: Yes, your Honor. 

THE COURT: Having stated that question I am going 
to reserve decision on it. I will invite any further briefs 
the parties may wish to address to that particular question. 

I intend to keep on reserving decision until the Court of 
Appeals acts one way or the other on the other case. 

MR. LABATON: Can we ask your cler for the name 
of the cltJitlon^ your Honor? 

THE COURT: Whether he knows it now I don't know. 
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Attorney General on this one small — 

THE COURT: I will do the whole thing at the same 


time. 


MR. FRIEDMAN: Your Honor, we have a cross motion 
to submit. We didn't realize we were late for this. It does 
not prejudice any of the parties. We were the only defendants 
that had not submitted a cross motion. 

MR. LABATON: I have no objection, your Honor. 

MR. FRIEDMAN: The cross motion is, in essence, 
dismissing the action. It is the same motion submitted by all 
the defendants 

THE COURT: All right. 
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SUPPLEMENTSL APPIDAVIT of EDMUND PREISS, SWORN TO OCTOBER 
4, 1973, IN SUPPORT OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT, 
SOUTHERN District of new York. 


Same title 


State of New York, 

County of New York, as: 

EDMUND PREISS, being duly sworn, deposes and says: 

1. I am an officer of the firm of Kane, Kessler, 
Proujansky, Preiss & Permutt, P.c., attorneys for the 
defendant, MONARCH FUNDING CORP. ("Monarch") in the above 
entitled action and I make this Supplemental Affidavit in 
support of Monarch's cross-motion for summary judgment to 
dismiss the complaint as against said defendant and in 
opposition to plaintiff's counsel's application for coun¬ 
sel fees. The Court's attention is respectfully invited 
to my affidavit sworn to on July 30, 1973, submitted in 
support of Monarch's motion and the affidavit of Arnold 

I. Bums, Esq., sworn to on July 12, 1973, referred to 
therein. 

2. This affidavit is submitted to more specifically 
oppose the application for counsel fees as against Mon¬ 
arch. At the time the original papers were submitted. 
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SUPPLEMENTAL AFFIDAVIT OF EDMUND PREISS, SWORN TO OCTOBER 
4, 1973, IN SUPPORT OF CROSS-MOTION 

the case, on all fours with outs, of Grace et al. ve. 
Ludwig et al. (Ludwig) was pending before the United 
^^^tes Court of Appeals for the Second Circuit and deter¬ 
mination of the counsel fee question was reserved pending 
the decision in that case. The Court of Appeals decision 
was decided on September 12, 1973, 

3. It is respectfully submitted that the Ludwig 
decision is dispositive of the counsel fee issue in this 
case. The issue of counsel fees in both cases is based 
on the same set of facts; namely, that after a govern¬ 
mental agency commenced proceedings against a corporation 
(which eventually resulted in the rescission of the cor¬ 
porate action solely as a result of the efforts of the 
governmental agency and the nauned corporation) , a law 
firm, voluntarily, commenced proceedings on behalf of a 
®ivil claimant, maintained the action concurrently with 
the governmental proceeding and then claimed that counsel 
fees were owing to it because in some way it was respon¬ 
sible for the outcome of the governmental proceeding. 

In Ludwig, a Security and Exchange Commission proceeding 
resulted in the withdrawal by a corporation of an appli¬ 
cation for an exemption under Section 17 of the Invest¬ 
ment Company Act of 1940. Here, an action commenced by 
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the Attorney General of the State of New York resulted in 
defendant, Southeastern Properties, Inc. ("Southeastern") 
rescinding an offer of a sale of stock. 

4. The following chronology of relevant events 
clearly shows that the fee application is unwarranted and 
should be denied. The Southeastern offering was offered 
and sold in New York State pursuant to Blue Sky Filings 
made in New York State. A Prospectus had been filed with 
the Securities and Exchange Commission and declared effec¬ 
tive on January 31 of 1972. However, sale of the stock 
did not commence until on or about March 17, 1972, On 
or about March 20, 1972 trading of the stock was suspended 
by action taken by the Attorney General of the State of 
New York under Article 23-A of the General Business Law 
because of certain alleged irregularities relating to 
Southeastern's Blue Sky Filings in the State of New York. 

5. On May 2, 1972, a month and a half after the 
Attorney General suspended trading, plaintiff with full 
knowledge of the fact that the Attorney General was pro¬ 
ceeding to effect the return of the purchase price of 
any shares sold to Southeastern's public shareholders, 
commenced this action. 


J 
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6. Resolution of all problems concerning Southeast¬ 
ern's public offering was effected, through no effort of 
plaintiff, by entry of a consent injunction on December 
21, 1972 which provided for a tender offer. I am advised 
that pursuant to that consent injunction, reached between 
the Attorney General and Southeastern in the Attorney 
General's action, the tender offer has been effected 
rescinding the issue which is the subject matter of this 
needless law suit. It may be noted that plaintiff herein 
took advantage of that tender offer except for the reten¬ 
tion of ten shares of stock which he retained to purport- 

enable him to continue engaging in unnecessary 
activity in this suit to support a coiinsel fee applica¬ 
tion. 

7. The United States Court of Appeals in the Ludwig 
case held that the general rule is that a successful liti¬ 
gant is not permitted to recover his attorney's fees as 
damages or as reimbursable costs. However, in special 
circumstances a Court of equity does have the inherent 
power to reimburse a successful suitor for the costs of 
litigation including his attorney's fees. Special cir¬ 
cumstances are found in situations where the possibility 
of recovering attorney’s fees provide the sole stimulus 
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for the enforcement of a section of a statute such as 
Section 16(b)« At the heart of the doctrine of awarding 
counsel fees in securities cases is the need to encourage 
the vigilance of private Attorneys General to provide 
corporate therapy protecting the public investor who 
might otherwise be victimized. Where a governmental 
agency charged with the responsibility presumably having 
the expertise to meUce the assessment required by statute 
and acting upon it, no special circumstances exist warrant¬ 
ing the granting of a fee to a private Attorney General 
who voluntarily intervenes in the governmental action. 
Indeed, in such circumstances, to allow intervening coun- 
would not only be disruptive of agency proced¬ 
ures, but might very well discourage agencies from acting. 
Counsel for the Intervenor must be characterized as a 
mere volunteer who aided the public body or Trustee in 
the performance of their official duties but who is not 
®ntitled to compensation. 

8. Furthermore, the equitable basis of granting 
counsel fees is that counsel by its action on behalf of 
plaintiff has prevented unjust enrichment; i.e., the 
plaintiff at his own expense has conferred a benefit 


vq?on 
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the defendant which justice dememds he reconpense. Here, 
as in Ludwig, where the corporate action has been re¬ 
scinded or withdrawn as a result of the governmental 
agency's action, no benefit has been conferred upon the 
defendant for which he should recompense plaintiff's 
counsel. Additionally, the Ludwig Court held that attor¬ 
ney's fees may not be awarded on the theory that a party 
is forced to litigate by the unusual circumstances of 
the vexatious wanton conduct of the defendant where the 
governmental agency proceeding was prompted by statute, 
the extensive participation of plaintiff's counsel was 
voluntary and there is no reason to assume that the gov¬ 
ernmental agency would have failed to act without the 
voluntary intervention. Finally, where, as here, activity 
of counsel has produced no fund and has resulted in 
neither the establishment of a principle of law which 
necessarily established a recovery for those who alleg¬ 
edly benefited or at least contributed to general cor¬ 
porate therapeutics by disclosing a fraud that otherwise 
would have gone undetected, plaintiff's counsel is not 
entitled to attorney's fees. 

9. This case is a classic example of what the Lud¬ 
wig Court referred to as additional cooks who might not 
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only spoil the broth but paralyze the Chef. On March 20, 
1972, prior to the coiranencement of this action, at which 
time trading of Southeastern's stock was suspended by the 
Attorney General to the conpletion of the Attorney Gen¬ 
eral's proceeding, the public shareholders of Southeastern 
were at all times adequately protected by both the Attor¬ 
ney General's investigation and an agreement worked out 
between the Attorney General emd Southeastern to freeze 
the proceeds of the public offering. As pointed out in 
the aforesaid affidavit of Mr. Burns at page 11, the 
Attorney General "confirmed the fact that plaintiff's 
maintenance of the Civil action had no effect upon the 
oomroencement of the investigation and proceeding by the 
Attorney General and the resolution of that proceeding 
through the tender offer." It is respectfully submitted 
that the foregoing overwhelmingly compels the conclusion 
that Monarch, the Underwriter in the rescinded offering, 
should in no way be liable to pay counsel fees to plain- 
attorney in this action. Assuming, arguendo, that 
by some stretch of the imagination plaintiff's action 
contributed to the settlement between Southeastern and 
the Attorney General in the Attorney General's action, 
counsel fees should not be awarded to plaintiff's counsel 
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because, as stated in the Ludwig case, counsel was a mere 
volunteer not entitled to compensation; no benefit re¬ 
sulted to the corporation as a result of the efforts made 
and no fund, out of which coiinsel fees might be paid, was 
created by counsel's voluntary actions. 

WHEREFORE, it is respectfully requested that defend¬ 
ant, Monarch Funding Corp.'s cross-motion to dismiss this 
action against it be granted and that plaintiff's appli¬ 
cation for counsel fees as against said defendemt be 
denied. 

(Sworn to by Edmund Preiss, October 4, 1973.) 
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KtlAPP. D.J. 

Motions to dismiss by the various defendants and > 
applications for counsel fees and costs by plaintiff's attorney 
and by defendant Southeastern Properties, me. are pending. The 

case is dismissed, and counsel fees and costs are denied as to all 
parties. 

Tile relevant facts are as follovst On March 17. 1972 

I 

defendant Southeastern Properties, Inc. first publicly offered its 
stock pursuant to a prospectus. Shortly thereafter the New York 
State Attorney General began investigating Southeastern. On May 2. 
1972 this action was commenced as a class action on behalf of 
plaintiff and all persons who purchased any of the publicly offered 
200,000 shares of common stock of defendant Southeastern from under¬ 
writers or dealers involved in the public offering, or in the open 
market thereafter, and who have either retained their stock or sold 
it at a loss. The complaint heroin alleged two material misstatementn 
or omissions I (1) the prospectus failed to disclose that South¬ 
eastern had failed to comply with the filing requirements of the 
States of New York and New Jersey as a result of which securities 
sold were not freely tradeable, and (2) the prospectus failed to 
disclose the pendency of negotiations between Southeastern and Apollo 
Industries, Inc. The complaint was later amended to add that the 
prospectus failed to disclose that the assets reflected in South- 
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eastern's flnzuicial statements v>ere artifically Inflated. 

In lata June plaintiff's attorney in this action, 

Edvard Labaton, Esq., first learned of the Attorney General's 
investigation, and discussed it with Assistant Attorney General 
Thomas N. Dolan, In September, 1972 the Attorn^^y General commenced 
a formal action against Southeastern in New York State Supreme Court. 
On November 21, 1972 this court directed that the plaintiff's motion 
under Rule 23 be held in abeyance until it could be determined 

f 

whether the Attorney General's N w York Supreme Court action would 
be adequate to protect the interests of the plaintiff and the class 
he sought to represent. The Attorney General has now concluded his 
proceeding. 1 find it to have been adequate to the purpose stated, 
and dismiss this action. 

In the Attorney General's Supromr:; Court action, the 
parties, on December 21, 1972, agreed to a consent i njunction v^Jiich 
directed Scutheastern to offer to pay the public r.tock’aoLdors v^i 
per share, which was the amount they had paid for tlio stock, in oi dor 
to make them whole. After Southeastern had liquidated several of its 
properties, the Continental Stock Transfer Company, transfer agent 
for Southeastern, on Mttrch 30, 1973, mailed a copy of the tendc'r offer 
to each individual business or broker which was an ovmor of record 
of Southeastern shares on December 21, 1972. 


3 
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In an affidavit sworn to on July 12, 1973 and filed 
In this action, Arnold I. Burns, Esq., attorney for defendant 
Southeastern, stated: 

"I am pleased to report to this court that 193,500 
shares out of the total of 200,000 of Southeastern 
held by the public were tendered pursuant to the 
March 30, 1973 offer. This represents a 96.75?o 
response on the part of the shareholders to the 

To the date of this affidavit, the company 
has disbursed to the shareholders a total of 
$804,250 and euiticlpates diebursing an additional 
' $163,250 when the administration of the tender offer 

is concluded," 



Assistant Attorney General Dolan has on April 3, 1974, 
reported to roe that Southeastern has complied with the essential 
provisions of its tender offer and that the Attorney General’s 
action has basically been concluded. Southeastern has now disbursed 
approximately $904,000, and is holding an additional $63,750 subject 
^o the resolution of certain legal problems. As to the approximately 
3% of the stoe)'holders who did not respond initially to the tender 
, offer, the. issue,has been raised, at the hearing before mo on 
July 31, 1973, as to whether such stockholders received adequate 
notice of the offer. The Attorney General has assured me that all 
reasonable steps were talcen to contact all persons who might have 

Thus, in total, almost 9796 of the tender offer has been 
accepted, and over 90% has been paid out. Further, the Attorney 
General has assured me that Southeastern has established to his 


« 
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eatisJ.action- its good-faith intention of complying compbbely with 
the ter:u3 of its tender offer to the full extent posslblo. 

A word might be added with respect to the plaintiff’s 
alJ.egattoiie that in various ways the Attorney General's action was 
less effective than this action. Plaintiff’s counrol has argued 
that interest charges were not available in the Attorney General's 
action p.nd there were other incidental benefits available in this 
action that were not available to the Attorney General. Such 
possibilities were thoroughly canvassed in recorded argument bd&re 
roe, and I find that, in total, they do not justify continuing this 
litigation. Tho case is dismissed. 

APPLICATION FOR FEES AND COSTS 

ITliile both plaintiff's attorney and defendant 

‘•outhea'^', have rpp'icd to thin court tor attorneys' foes and 

costs, the only real isnuo before the court is whether such costs 

should be awarded to plaintiff's counsel. Defendant Southeastern 

has charged that plaintiff hau unduly harassed it, but such argument 

appears invalid from the record before the court and thus provides 

no basis for awarding defendant costs. 

As to plaintiff's application for co\insel fees, 

I find the following to be the determinative factsi 


(a) The Attorney Gen^'ral's investigation was instituted 
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prior to any action by olalntl ui 

oy plaintiff or hi. couneol and its initiation 

was in no vay influenced by them. 

fn) mi, action wa. initiat«l by plaintiff .dthont 

knowledge - and independently of - the Attorney General', inve.ti- 
gation. 

(O) ">• »‘t°rney General', action grow out of hi. own 

invootig.tion and it. initiation wa. in no way induced by any 
activity by plaintiff or his counsel. 

M) While the pendency of thi. action may have made 
the defendant Southeastern s„re amenable to settle with the Attorney 
General. I am not persuaded that plaintiff or hi. attorney wa. of 
any direct assistance to the Attorney General. 

Upon those findings, l do not find that any award to 

plaintiff for counsel fees is warrAnt-A.^ . 

rees is warranted. Cf. ILloischmann 

£2Ea. V. Ha ier Brewing ro (igai, 388 u.s. 714, Mill. v. Electric 

(1970) 396 u.s. 37S, GiUon v. Chp_ch Pull o'nnr. ccc 

(2a Cir. 1964 , 331 P.ad 107, 81 ^ y. Hay^ tte-Paberge. Xnc. ,3d Cir. 

,968 ) 389 P.2d 469, Gracg v. Lu^ (2d Cir. 1973 ) 484 p.2d 1262. 


££Lt. ^nied (April 1, 1974) n r 

--- ? Ci tv 

. gorpor^tion (2d Cir. March 13, 1974) slip op 


; Ci^ 


2115. 


SO ORDERED. 

Dated: N.?w York, New York 
April 4, 1974. 


WHITsMAN KNAPP, U.s'.D../.' 
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PLAINTIFF'S NOTICE OF APPEAL. 

UNITED STATES DISTRICT COURT, 
Southern district of new York. 


Same Title 


Notice is hereby given that plaintiff, Stuart D. 

Wechsler, hereby appeals to the United States Court of 

Appeals for the Second Circuit in the order entered in 

this action on April 4, 1974, dismissing the action and 

denying any award to plaintiff for counsel fees. 

Dated: New York, N. Y. 

April 25, 1974 


TO: 

Clerk 

U. S. District Court 
Southern District of New York 

Schwartz, Mermelstein, Bums, Lesser & Jacoby, Esqs. 
Attorneys for Defendamts Southeast jrn Properties. 
Inc., et al. 

445 Park Avenue 
New York, N. Y. 10022 

Kane, Kessler, Preiss, Rand & Proujamsky, P.c. 
Attorneys for Defendant Monarch Funding Corp. 

60 Wall Street 

New York, N. Y. 10005 

Hart & Hume, Esqs. 

Attorneys for Defendants Jaimes Henry and 
Henry, McCord, Forrester & Richardson 
10 East 40th Street 
New York, N. Y. 10016 

Howard J. Goldstein, Esq. 

for Defendauits Irwin N. Schneider and 
Joseph P. Baratta 
1250 Broadway 
New York, N. Y. 10001 


SHATZKIN AND COOPER 
By: s/ (Illegible) 

A Member of the Firm 
Attorneys for Plaintiff 
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NOTICE OF CROSS-APPEAL OF DEFENDANT SOUTHEASTERN 

PROPERTIES, INC.' 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 


SAME TITLE 


Notice is hereby given that defendant. Southeastern 
Properties, Inc., hereby cross-appeals to the United 
States Court of Appeals for the Second Circuit from so 
much of the order entered in this action on April 4, 

1974 which denied said defendant's motion for an award 
of costs, including reasoneUsle attorneys' fees, upon the 
dismissal of the action. 

Dated! New York, New York 
May 2, 1974 


SCHWARTZ, BURNS, LESSER & JACOBY 
By: s/ (Illegible) 

A Member of the Firm 
Attorneys for Defendant 
Southeastern Properties, Inc. 
Office & P. 0. Address 
445 Park Avenue 
New York, New York 10022 
Tel.: (212) 980-3200 

Clerk 

United States District Court 
Southern District of New York 

Shatzkin and Cooper, Esqs. 

Attorneys for Plaintiff 
Stuart D. Wechsler 
235 East 42nd Street 
New York, New York 10017 
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